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1. Discrimination Complaints
on the Basis of National Identity

1.1. The complaint of E. Dz. against the Municipality of Priboj
against discrimination committed through omission to have
the language and script of a national minority introduced into
official use (File. no. 1291/2011 dated 29.10.2012)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrim-
ination, to issue opinions and recommendations and pass measures stipulated
by law (Article 33 paragraph 1 point 1) of the Discrimination (Official Gazette
of the Republic of Serbia, no. 22/2009), concerning the complaint of the Bos-
niak National Minority Council from Novi Pazar, the Commissioner for Pro-
tection of Equality issues the following

OPINION

The Municipality of Priboj has not undertaken the measures within its area
of responsibility to introduce the Bosnian language and Latin script into offi-
cial use, equal with the Serbian language and Cyrillic script, despite over 15%
of those living in the territory of the Municipality of Priboj being members
of the Bosniak national minority, according to the latest population census,
thus committing discrimination on the basis of national identity, prohibited
by Article 24 of the Law on the Prohibition of Discrimination.

The Commissioner for Protection of Equality, pursuant to article 33 para-
graph 1 point 1 and article 39 paragraph 2 of the Law on the Prohibition of Dis-
crimination, issues to the Municipality of Priboj the following
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RECOMMENDATION

1. The Municipality of Priboj shall, without delay, undertake all necessary mea-
sures to introduce the Bosnian language and Latin script into official use
alongside the Serbian language and Cyrillic script.

2. The Municipality of Priboj shall inform the Commissioner for Protection of
Equality, within a 30-day period of receiving this Opinion with Recommen-
dation, about the measures undertaken in order to act in line with the Rec-
ommendation.

Rationale

E. Dz. ... of the Executive Board of the Bosniak National Minority Council on 29
July 2011 contacted the Commissioner for Protection of Equality with a com-
plaint. In the complaint, he alleges that the Bosnian language has not been in-
troduced into official use despite the requirements stipulated by law existing and
the local self-government unit’s obligation, because of which the Municipality
of Priboj and the president of the Municipality, L. R., are committing a severe
form of discrimination against the Bosniak national minority. In the complaint,
it is emphasised that, according to the 2002 census and the statutes of the local
self-government units in Novi Pazar, Tutin, Sjenica and Prijepolje, it is stipulated
that the Serbian and Bosniak languages and the Cyrillic and Latin scripts have
equal official use, but not in the Municipality of Priboj. It is also alleged that the
Municipality of Priboj has not fulfilled its legal obligations in terms of allocat-
ing budgetary funds to support the activities of the Bosniak National Minori-
ty Council, thus preventing its functioning and violating Articles 114 and 115
of the Law on National Minorities Councils. In the complaint, it is also alleged
that the Municipality of Priboj was contacted on several occasions by the Bos-
niak National Minority Council to carry out amendments and additions to the
Statute, as well as to foresee funds to support the work of the Bosniak Nation-
al Minority Council, but the Municipality has not responded to these requests.

The following evidence was submitted with the complaint: the requests sent
to the president of the Municipality of Priboj dated 5 January 2005, 10 Febru-
ary 2010 and 4 February 2011, Ombudsman Recommendation no. 16-1566/09
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dated 31 March 2010 that establishes the violation of national minorities rights
guaranteed by the Constitution in the work of the Municipal Administration
of the Municipality of Priboj and the recommendation given aimed at the pur-
suance of the right of the Bosniak national minority to use their language and
script officially in the territory of the Municipality.

The Commissioner for Protection of Equality conducted the procedure to
ascertain the legally relevant facts and circumstances in accordance with Arti-
cle 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Prohibition of
Discrimination and, during the course of the procedure, L.R., the president of
the Municipality of Priboj, was asked for a statement, however, the response to
the complaint was not delivered within the deadline provided.

The Commissioner for Protection of Equality shall first state that the
Constitution of the Republic of Serbia (Official Gazette of RS, no. 98/2006)
in Article 21 sets forth that all are equal before the Constitution and the law
and that any form of discrimination on any basis is prohibited. Under Ar-
ticle 76 of the Constitution, persons belonging to national minorities are
guaranteed equality before the law and equal legal protection and any dis-
crimination on the grounds of affiliation to a national minority is prohibit-
ed. In the provisions of Article 79 of the Constitution, it is laid down, inter
alia, that national minorities, in line with the law, have the right to use their
language and script, that state bodies, organisations with delegated public
powers, bodies of autonomous provinces and local self-government units
also conduct proceedings in their language in areas where they form a sig-
nificant majority of population; and to have traditional local names, names
of streets, settlements and topographic names also written in their language
in areas where they form a significant part of population.

Article 4 of the Framework Convention for the Protection of National Mi-
norities (Law on Ratification of the Framework Convention for the Protection
of National Minorities, Official Gazette of the Federal Republic of Yugoslavia -
International Treaties, no. 6/98), prescribes that the State shall guarantee mem-
bers of national minorities equality before the law and equal legal protection
and prohibit any discrimination on the grounds of being a member of a national
minority, whereas Article 10 stipulates that the State shall acknowledge the right
of every member of a national minority to use any minority language in private
or public, in oral or written communication, in a free and undisturbed manner.
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The Law on Ratification of the European Charter for Regional or Minority
Languages (Official Gazette of Serbia and Montenegro - International Treaties,
no. 18/2005), legally binds the Republic of Serbia to also protect the Bosnian
language, among ten minority languages.

The protection of national minority rights was established by the Law on
the Protection of the Rights and Freedoms of National Minorities (Official Ga-
zette of FRY, no. 11/2002). Article 11 paragraph 2 of this law prescribes that lo-
cal self-government units shall equally introduce the official use of the language
and script of a national minority if the percentage of the persons belonging to
one national minority, in comparison to the total population in its territory,
reaches 15 percent, according to the results of the latest census. A similar pro-
vision is stipulated in Article 11 paragraph 2 of the Law on Official Use of Lan-
guage and Script (Official Gazette of RS, no. 45/91, 53/93, 67/93, 48/94, 101/05
and 30/2010) whereby local self-government units shall equally introduce the
official use of the language and script of a national minority in their statutes if
the percentage of the persons belonging to one national minority, in compari-
son to the total population in its territory, reaches 15 percent in accordance with
the results of the latest census.

The provision of Article 20 point 33 of the Law on Local Self-Government
(Official Gazette of RS, no. 129/2007) stipulates that a municipality, through
its bodies and in line with the Constitution and the law, shall establish the lan-
guages and scripts of the national minorities that are in official use in the terri-
tory of the municipality. Additionally, according to the provision of Article 20
point 32 of the Law on Local Self-Government, a municipality is responsible
for the pursuance, protection and advancement of the individual and collective
rights of national minorities.

Also relevant is the provision in Article 24 of the Law on the Prohibition
of Discrimination that forbids discrimination against national minorities and
their members on the grounds of religious affiliation, ethnic origin, religious
beliefs and language.

The Commissioner for Protection of Equality, while deciding on the com-
plaint, bore in mind the fact that, according to the results of the 2002 census,
over 18% of the population living in the territory of the Municipality of Priboj
are members of the Bosniak national minority. Bearing in mind the aforemen-
tioned regulations, the Municipality of Priboj, as a local self-government unit
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in which over 15% are members of one national minority, according to the lat-
est census results, was obliged to introduce the official use of the language and
script of that minority into its Statute.

Having inspected the Statute of the Municipality of Priboj (Official Gazette
of the Municipality of Priboj, no. 12/08), it was established that Article 5 of the
Statute stipulates that the Serbian language and Cyrillic script is in official use in
the territory of the Municipality of Priboj, therefore it is clear that the Munici-
pality of Priboj has not fulfilled its legal obligation to introduce the language and
script of the Bosniak national minority into equal official use. Having failed to
implement the stipulated measures and acts to introduce the Bosnian language
and Latin script into official use in the Municipality of Priboj, the competent
authorities of the Municipality of Priboj have prevented members of the Bos-
niak national minority to exercise their right to use their language and script in
official communication. Such conduct, i.e. the competent authorities’ omission
to act, is contrary to the fundamental principles of a democratic society, social
integration of national minorities, advancement of inter-ethnic relationships
and development of spirit of a pluralistic, open and non-discriminatory society.

This Recommendation issued to the Municipality of Priboj to undertake the
necessary measures within their jurisdiction to introduce the Bosnian language
and Latin script into official use is motivated by the fact that its realisation, be-
sides the elimination of the consequences of discrimination, shall contribute to
the rule of law, development of a legal state and local democracy, as well as to
full equality in the pursuance of human and minority rights.

Evaluating the established facts and legal regulations, the Commissioner
for Protection of Equality, in accordance with Article 33 paragraph 1 points 1
and 9 of the Law on the Prohibition of Discrimination, issued this Opinion and
Recommendation to the Municipality of Priboj to undertake acts on the basis
of which members of the Bosniak national minority will be able to pursue the
right to use their language and script.

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality
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2. Discrimination Complaints
on the Basis of Sex/Gender

2.1. The complaint against the Football Association of Serbia against
discrimination of women’s football clubs concerning the reali-
sation of the right to compensation on account of the costs in-
vested in the development of women players (File. no. 404/2011
dated 05.04.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrim-
ination, to issue opinions and recommendations and pass measures stipulated
by law (Article 33 paragraph 1 point 1 of the Law on the Prohibition of Dis-
crimination, (Official Gazette of the Republic of Serbia, no. 22/2009), concern-
ing the complaint of the K. Women’s Football Club (WFC, orig. ZFK) from K.,
the Commissioner for Protection of Equality issues the following

OPINION

With the Decision of the Commission for Appeals of the Football Association
of Serbia (FAS, orig. FSS), no. 24-109/3 dated 26 August 2010 on declaring null
and void the decision of the FAS’ Women’s Football Arbitration Commission
no. 20-85/2 dated 17 June 2010 that established the right of the K. WFC to be
compensated for the costs invested in development of the female player A. A,
an act of discrimination was committed on the grounds of personal charac-
teristics - sex, because female and male players were unjustly differentiated.
The Commissioner for Protection of Equality, pursuant to Article 33 paragraph
1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of Discrim-
ination, issues to the Football Association of Serbia the following
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RECOMMENDATION

1. The Football Association of Serbia shall undertake all necessary measures to
redress the consequences of the Decision issued by the Commission for Ap-
peals of the Football Association of Serbia no. 24-109/3 dated 26 August 2010
and shall perform the following:

a) It shall declare this Decision null and void if the conditions are met in accor-
dance with general acts of the FAS, or

b) The Football Association of Serbia shall compensate K. WFC’s costs in ac-
cordance with the Decision of the FAS’ Women’s Football Arbitration Com-
mission no. 20-85/2 dated 17 June 2010, or

c) It shall ensure that the consequences of the discriminatory Decision are re-
dressed in some other adequate manner.

2. The Football Association of Serbia shall undertake all necessary measures to
ensure that FAS bodies apply the general acts of the FAS to men’s and wom-
en’s football clubs, i.e. to male and female players, in a non-discriminatory
manner.

3. The Football Association of Serbia shall ensure that on the occasion of issu-
ing, altering, interpreting and applying the general acts of the general acts it
acts in accordance with the principle of equality and promotes and develops
non-discriminatory practice in its actions.

4. The Football Association of Serbia shall inform the Commissioner for Pro-
tection of Equality about the actions taken within a 30-day period of receiv-
ing this Opinion with Recommendation.

Rationale

M.M., ... of the K. Women’s Football Club contacted the Commissioner for
Protection of Equality with a complaint against the Decision of the Commis-
sion for Appeals of the Football Association of Serbia, no. 24-109/3 dated 26
August 2010, wherein it is alleged that the female players of the K. WFC, as well
as the female players of other football clubs have been discriminated against by
the actions of the bodies of the Football Association of Serbia because the right
to compensation for the costs invested in the development of female players
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was not acknowledged, whereas that compensation right was acknowledged
in terms of men’s football clubs. In support of the allegations stated, he sub-
mitted the Decision of the Commission for Appeals, no. 24-1309/3 dated 26
August 2010, on declaring the Decision of the FSA Women’s Football Arbitra-
tion Commission no. 20-85/2 dated 17 June 2010 null and void. With the first
instance Decision of the Arbitration Commission, the appeal of the claim-
ant for the compensation of the costs invested in the development of the fe-
male player A. A., who was transferred from the K. WFC to the First Football
League WFC - S. from S. during the summer transfer period 2009/2010. In its
Decision, the Commission for Appeals revoked the official interpretation of
the Commission for Legal Affairs no. 19-1856/1, in which it is stated that the
Women’s Football First and Second Leagues are national competitions, how-
ever the provisions of the current Regulations on the Status of Players and the
Regulations on the Compensation for the Costs Invested in Players’ Develop-
ment are exclusively applied to male players of the Premier and First Leagues
not to female football players.

The complainant adduced that the interpretation concerning this issue had
already been made by the Commission for Legal Affairs at the request of the Ar-
bitration Commission in the first instance procedure in Decision no. 19-104/2
dated 11 March 2010 - “The FAS Women’s Football Second League is a nation-
al league and Article 27 of the FAS Regulations on Players’ Status and Article 3
of the Regulations on the Manner of Establishing the Compensation for the Costs
Invested in Players’ Development are applied entirely as for the Serbian Premier
and First Leagues.”

However, even besides the aforementioned Decision of the Commission
for Legal Affairs (published in the “Football Official Gazette”), the Commission
for Appeals contacted the Commission for Legal Affairs concerning this issue
and asked for an opinion on whether the provisions of Article 27 of the Regu-
lations on Players’ Status and Articles 3 and 8 of the Regulations on Establish-
ing the Compensation for the Costs Invested in Players’ Development are ap-
plied to female players of women’s football clubs of the Women’s Football First
and Second Leagues. The Commission for Legal Affairs delivered the interpre-
tation to the Commission for Appeals indicating that the Women’s Football
First and Second Leagues were national competitions, but the Regulations on
the Manner of Establishing the Compensation for the Costs Invested in Players’
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Development were exclusively applied to male players of the Premier and First
Leagues, and not to female players in women’s football clubs. After the first in-
stance Decision had been declared null and void, the complainant contacted all
the other FAS bodies and only received a reply from the Commission for Legal
Affairs, which was that there are no grounds for filing a request for the protec-
tion of the Regulations, as legal remedy.

Bearing in mind the aforementioned, the complainant believes that the
Football Association of Serbia, i.e. its bodies, put female players of women’s foot-
ball clubs in an unequal position compared to male players of men’s football
clubs, despite the fact that all the registered clubs, both men’s and womenss, being
members of one Association, are declaratively equal in their rights and duties.

The complaint is accompanied by the decisions of the bodies of the Foot-
ball Association of Serbia, as well as the requests and appeals filed by the com-
plainant.

The Commissioner for Protection of Equality conducted the procedure to
ascertain the legally relevant facts and circumstances. In the course of the pro-
cedure, the statement of the Football Association of Serbia no. 05-316/2 dated
24 February 2011 was obtained, wherein it is stated:

- That women’s football in all football associations in the countries of the
region and the wider region, as well as in our country, has the absolute
status of amateur football, i.e. female players of women’s football have the
status of amateur female players, and consequently there are no possibili-
ties for the realisation of the rights to compensation for the costs invested
in the development of players. This is because the quality of women’s foot-
ball, organisation, work in the clubs, as well as their infrastructure is still
far from the conditions needed to achieve the minimum level required
for professional engagement in football.

- That the Football Association of Serbia financially supports women’s foot-
ball by executing payments of funds to women’s football clubs, both in
the current and in the previous season. Without the aforementioned fi-
nancial support, the majority of the women’s football clubs would have
been closed.

- That new FAS regulations are currently being drafted in the Football As-
sociation of Serbia, among others the Regulations on Registration, Sta-
tus and Transfer of Players that will regulate the issue of compensation

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality
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rights regarding the costs invested in players’ development. In the pub-
lic debate procedure, which was completed on 31 January 2011, all stake-
holders could have submitted their suggestions and proposals, including
women’s football clubs.

- That there is no unjustified differentiation made and no inequality be-
tween female players in women’s football clubs and male players in men’s
football clubs.

No evidence was submitted with the Football Association of Serbia’s statement
to the complaint, from which the existence of differentiation between female and
male players could be established in regard to their status of amateur or profes-
sional athletes. Therefore, the assertion that due to amateur player status “there
is no possibility to realise the right to compensation for the costs invested in the
development of female players”, has remained at the level of a mere statement.

An act of discrimination designates any unwarranted discrimination or
unequal treatment, that is to say, omission (exclusion, limitation or preferen-
tial treatment) in relation to individuals or groups, as well as members of their
families or persons close to them, whether overt or covert, on the grounds of
any real or presumed personal characteristics'. Direct discrimination occurs
if an individual or a group of persons, on the grounds of his/her or their per-
sonal characteristics, in the same or a similar situation, are placed or have been
placed or might be placed in a less favourable position through any act, action
or omission?, whereas discrimination on the grounds of gender shall be consid-
ered to occur in the case of conduct contrary to the principle of the equality of
the genders; that is to say, the principle of observing the equal rights and free-
doms of women and men in political, economic, cultural and other aspects of
public, professional, private and family life.’.

Having conducted the procedure, the Commissioner for Protection of
Equality established that the Football Association of Serbia is one, i.e. that both
men’s and women’s football clubs are members of the Football Association of

! Law on the Prohibition of Discrimination (Official Gazette of RS, no. 22 /2009) and
Article 2 paragraph 1 point 1.

2 Ibid, Article 6
* Ibid, Article 20 paragraph 1
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Serbia, therefore the regulations of the Football Association of Serbia cannot be
applied selectively by applying specific provisions to players in men’s football
clubs and not to female players in women’s female clubs.

The provision of Article 3 of the Regulations on the Manner of Establish-
ing the Compensation for the Costs Invested in Players’ Development stipulates
that all the clubs of all competition levels have the right to compensation for the
costs invested in players’ development when their players are transferred to the
clubs of the Premier and First leagues for players under 23 years of age, and for
the investment in their development from 12 to 21 years of age. Accordingly, the
Commission for Legal Affairs in its Decision no. 19-104/2, considering the fac-
tual state in women’s football, properly stated that the Second League for female
players of the FAS is the national league and Article 27 of the FAS Regulations on
Players’ Status and Article 3 of the Regulations on the Manner of Establishing the
Compensation for the Costs Invested in Players’ Development are entirely appli-
cable just as for the Premiere and First Leagues of Serbia.”

The stances expressed in the later decisions of the Commission for Ap-
peals, i.e. the Commission for Legal Affairs, which refer to the inapplicability
of the general act of the Football Association of Serbia to female players, are not
acceptable because they are contrary to the aforementioned provisions of the
Law on the Prohibition of Discrimination, as well as the Law on Sports* and the
Regulations on the Manner of Establishing the Compensation for the Costs In-
vested in Players’ Development. Additionally, the non-existence of special reg-
ulations for female players does not release the Football Association of Serbia
from their obligation to apply the provisions of the current Regulations in the
proper manner, which means in the case in question the regulations must also
be applied to female football players.

The stance of the Commissioner for Protection of Equality is that the an-
nouncement on the adoption of special Regulations that would regulate the sta-
tus of female football players is not prohibited per se; however, if the new gener-
al acts arrange the status of male and female football players in different manner,
the Football Association of Serbia must take care that any inequality based on
personal characteristics must be justified with a legitimate cause, as well as that

* Article 10 of the Law on Sports (Official Gazette of RS, no. 24/2011)
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the means for prompting that cause must be adequate and necessary.”. Bearing in
mind the popularity of football and the significance of the Football Association of
Serbia in our society, the Commissioner for Protection of Equality issues the rec-
ommendation that the FAS shall take care in future to act in accordance with the
principle of equality when passing, altering, interpreting and applying the general
acts of the FAS, as well as to promote non-discriminatory practice in its actions.
Evaluating the established facts and legal regulations, the Commissioner for
Protection of Equality, pursuant to Article 33 paragraph 1 point 9 of the Law on
the Prohibition of Discrimination, issues the Opinion that with the Decision of
the Commission for Appeals of the Football Association of Serbia no. 24-109/3
dated 26 August 2010, an act of discrimination was committed on the grounds of
personal characteristic - gender, since the bodies of the Football Association of
Serbia placed the female football players of women’s football clubs in a less favour-
able position in comparison to the male football players of men’s football clubs.

2.2. The complaint of M. P. against the Legislative Committee of the
National Assembly of Serbia against discrimination on the ba-
sis of gender (File. no. 475/2011 dated 15.04.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrim-
ination, to issue opinions and recommendations and pass measures stipulated
by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of Dis-
crimination, Official Gazette of the Republic of Serbia, no. 22/09), the Commis-
sioner for Protection of Equality issues the following

OPINION

The provision of Article 43 of the Unique Methodological Guidelines of the Leg-
islative Committee of the National Assembly of Serbia, which reads as follows:
“terms in the Regulations are used in masculine gender, unless required differently

> Article 7 of the Law on the Prohibition of Discrimination
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by the nature of the matter” is contrary to the principle of equality of the genders
and the principle of respecting the equal rights of women and men, thus it rep-
resents an act of discrimination on the basis of personal characteristic - gender.

The Commissioner for Protection of Equality, pursuant to Article 33 para-
graph 1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of
Discrimination, issues to the Legislative Committee of the National Assembly
of Serbia the following

RECOMMENDATION

1. The Legislative Committee of the National Assembly of Serbia shall under-
take all necessary measures in order to alter the provisions of Article 43 of the
Unique Methodological Guidelines for Drafting Regulations® and shall alter
Article 43 of the Unique Methodological Guidelines for Drafting Regulations
so that the feminine gender is contained in this provision.

2. The Legislative Committee of the National Assembly of Serbia shall under-
take all measures within its area of responsibility in order to create the con-
ditions for the usage of gender-differentiated language, in accordance with
the principle of equality of the genders.

3. The Legislative Committee of the National Assembly of Serbia shall inform
the Commissioner for Protection of Equality about their actions in line with
this Recommendation within a 30-day period of receiving this Opinion with
Recommendation.

Rationale

Prof. M.P. PhD. contacted the Commissioner for Protection of Equality with a
complaint against the Legislative Committee of the National Assembly of Serbia.
In the complaint, she alleges that the Legislative Committee, with the adoption
of the Unique Methodological Guidelines for Drafting Regulations, specifically

¢ Unique Methodological Guidelines for Drafting Regulations (Official Gazette of RS,
no. 21/2010)

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality



with the provision of Article 43 that reads: “terms in the Regulations are used in
masculine gender, unless required differently by the nature of the matter”, formu-
lated a rule that establishes the use of the masculine gender in regulations as a
rule, and feminine gender exceptionally, only when required by the “nature of
the matter”. Such a rule is discriminatory and contrary to the international stan-
dards related to non-discriminatory use of language.

The complainant invoked the Plan for Correction of the Current Disbal-
ance between Men and Women in Political Life of the Inter-Parliamentary Union
(IPU) 1211 Geneva 19 that recommends, within the legal bases of equality for
women and men, the careful selection of terms used in a constitution and laws.
This document proposes that language used in legislation must be formulated in
such a manner to position women and men on equal basis in order to avoid any
discrimination based on gender. Furthermore, it is pointed out that legislators
have a significant role in this process, who may act in the direction of adopting
these recommendations, using their right of parliamentary initiative. The im-
portance of the elimination of sexism from language was noted in the Recom-
mendations of the Ministerial Committee on the Elimination of Sexism from Lan-
guage R(90)4 adopted on 21 February 1990. As an example of gender sensitive
use of language, the complainant quotes the Constitution of Austria, which in
its fundamental provisions stipulates that official titles may exclusively be used
in the form that expresses the gender of the bearer. As another positive exam-
ple, she also emphasises the provisions of the Law on Gender Equality of Monte-
negro, which stipulate that the usage of words in masculine as a generic neutral
term for both the masculine and feminine gender is considered discrimination.
In line with this provision, Legal and Technical Rules for Drafting Regulations
were adopted that stipulate that “regulations must be written in gender sensitive
language, either using a gender neutral form and words in masculine and femi-
nine or by the introduction of a clause that all provisions of the regulations are
equally refer to men and women’.

The claimant also pointed out the Guidelines for Standardised Non-Dis-
criminatory Speech and Conduct by the Ombudsman wherein it is particu-
larly noted that gender-differentiated language is a language of gender equali-
ty. Contrary to this, the generic usage of masculine gender or the presumption
that such usage is automatically “neutral gender-wise”, undermines that equal-
ity, unless an appropriate explanation follows thereafter.
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The Commissioner for Protection of Equality conducted the procedure
aimed at establishing the legally relevant facts and circumstances. The complaint
was forwarded to the Legislative Committee in order for it to issue its statement
on 19 January 2011, and afterwards, the complaint was handed over to the Re-
cords Office of the National Assembly of Republic of Serbia on 22 March 2011.
The Legislative Committee of the RS National Assembly did not issue a state-
ment concerning the allegations in the complaint.

The provision of Article 15 of the Constitution of the Republic of Serbia’
sets forth that the State shall guarantee the equality of women and men and de-
velop an equal opportunities policy. The provision of Article 194 of the Consti-
tution sets forth that ratified international treaties and generally accepted rules
of international law shall be part of the legal system of the Republic of Serbia,
so the laws and other general acts enacted in the Republic of Serbia must not
be in non-compliance with the ratified international treaties and generally ac-
cepted rules of international law.

The Law on Gender Equality® concretises equality of the genders which im-
plies the equal participation of women and men in all areas of the public and
private sectors, in accordance with the generally accepted rules of international
law, ratified international treaties, the Constitution and laws.

Discrimination shall be considered to occur in the case of conduct contrary
to the principle of equality of the genders; that is to say, the principle of observ-
ing the equal rights and freedoms of women and men in the political, econom-
ic, cultural and any other field of public, professional, private and family life.’

When reviewing the complaint, the Commissioner for Protection of Equal-
ity bore in mind the fact that language has a fundamental role in forming the
social identity of an individual and exercises a considerable impact on shaping
social attitudes. The use of language, wherein the presence, equal status and roles
of women and men in society are equally reflected and treated with equal value
and dignity, is the core aspect of gender equality and significant for achieving
factual equality of the genders.

7 The Constitution of the Republic of Serbia (Official Gazette of RS, no. 98/2006)
8 Article 2 of the of the Law on Gender Equality (Official Gazette of RS, no. 104/09)

Article 20 paragraph 1 of the Law on the Prohibition of Discrimination (Official Gazette
of RS, no. 22/2009)
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Evaluating the established facts and legal regulations, the Commissioner for
Protection of Equality, pursuant to Article 33 paragraph 1 point 1 and Article 39
paragraph 2 of the Law on the Prohibition of Discrimination, issues the Opinion
that, with the provision of Article 43 of the Unique Methodological Guidelines,
the principle of equality of men and women was violated as the Legislative Com-
mittee of the National Assembly of Serbia adopted a discriminatory rule of the
usage of masculine gender as a rule and feminine gender as exception in the reg-
ulations, which is contrary to international standards related to the non-discrim-
inatory use of language, as well as to the Constitution of the Republic of Serbia,
the Law on the Prohibition of Discrimination and the Law on Gender Equality.

The Commissioner issued adequate recommendations alongside the Opinion
in order to overcome the generic use of masculine grammatical gender as, alleg-
edly, a “neutral gender-wise” use, because the principle of gender equality is un-
dermined thereof. By implementing the Recommendation, the Legislative Com-
mittee would, thanks to their authority, contribute to the use of gender differenti-
ated language, i.e. to the consistent use of feminine grammatical gender for wom-
en, thereby one of the measures for achieving equality of women and men and the
principle of equal opportunities would be realised.

The Commissioner for Protection of Equality points out that building a
modern society is never complete if only based on one segment of social devel-
opment. Since legislation development, as a duty of the Republic of Serbia in
regard to European integration, cannot be complete without social, econom-
ic and cultural development, improvement of the position of women must be
understood as a necessary condition of progress. In that sense, it is necessary
to undertake all measures aimed at overcoming those cultural and customary
rules that hinder social development and prevent women from enjoying all hu-
man rights equally with men.
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2.3. The complaint of M. Dj. against the Faculty of Law against dis-
crimination based on sex (File. no. 202/2012 dated 24.02.2012)

Acting within the jurisdiction stipulated by law to receive and review complaints
filed pertaining to violations of provisions of the Law on the Prohibition of Dis-
crimination, to issue opinions and recommendations and pass measures stip-
ulated by law (Article 33 paragraph 1 point 1 of the Law on the Prohibition of
Discrimination, Official Gazette of the Republic of Serbia, no. 22/2009), con-
cerning the complaint of M. Dj., whose plenipotentiary is N. N., the Commis-
sioner for Protection of Equality issued the following

OPINION

The Faculty of Law of the University of Belgrade rejected the request of M. Dj. to
“correct” her diploma due to the change of name following her gender reassign-
ment from male to female which took place after she had obtained the diploma
and to issue her a new diploma wherein her new name would be stated, whereby
it committed indirect discrimination on the grounds of her personal characteristic

- her sex, forbidden by Article 7 of the Law on the Prohibition of Discrimination.
RECOMMENDATION

1. The Faculty of Law of the University of Belgrade shall undertake all neces-
sary measures without delay to make it possible that M. Dj. and other per-
sons who have changed their name due to gender reassignment after obtain-
ing their diploma are issued new diplomas and other public documents at
their request, the issuance of which is within the jurisdiction of the Facul-
ty, wherein their new name shall be stated in compliance with domestic and
international standards in the field of the protection of transgender persons
against all forms of discrimination.

2. The Faculty of Law of the University of Belgrade shall inform the Commis-
sioner for Protection of Equality about the measures they will have under-
taken with an aim to act according to this Recommendation within a 30-
day period from the day of receiving of this Opinion with Recommendation.
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Rationale

The Commissioner for Protection of Equality received a complaint, dated 28
November 2011, against the Faculty of Law of the University of Belgrade, which
was declared on behalf of M. Dj. from N. by her plenipotentiary N. N, a law-
yer from Belgrade.

In the complaint, the following is alleged:

- That on 6 October 2011, the plenipotentiary of the complainant filed to
the Faculty of Law a “request for the correction of a diploma certifying
attainment of a higher education” issued on 21 March 1997 under no. ...
in the name of M. Dj., requesting that her diploma is corrected due to the
gender reassignment of this person from male to female and because of
her new name, and to issue a new one in the name of M. Dj.;

- That on 8 November 2011, the plenipotentiary of the complainant was
delivered the Conclusion on the rejection of this request;

- That on 23 November 2011, the plenipotentiary of the complainant de-
clared an appeal against the Conclusion on the rejection of this request
to the Council of the Faculty of Law.

- That the Council of the Faculty of Law rejected this appeal with a Deci-
sion dated 28 December 2011;

- That M. Dj. has been a national of Germany since 2007, and that until
2007, she had been a national of the Republic of Serbia, where she com-
pleted primary and secondary school and the Faculty of Law in Belgrade;

- That M. Dj. underwent gender reassignment from male to female at the
end of 2010, which is stated in the Decision of the Municipal Court in
Frankenthal no. ... dated 21 January 2011;

- That the Decision of the German court of law was recognised in the Re-
public of Serbia by the Decision of the Higher Court in Belgrade ... dat-
ed 29 July 2011;

- That, on the basis of the Decision of the Higher Court in Belgrade, the
competent body of the Municipality of Savski Venac issued to M. Dj. a
new birth certificate containing the new data on her personal identity;

- That the “V.K” Primary School in B. and the F. B. Gymnasium made the
requested “correction” and issued “corrected diplomas” that bear the new
name of the complainant;
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- That the Faculty of Law by “not issuing the diploma in her new name”
discriminated against the complainant on the basis of gender identity.

The following evidence was submitted with the complaint: a Power of Attor-
ney, a certified translation of the Decision of the German court of law, the De-
cision of the Higher Court in Belgrade on the recognition of the foreign court
decision, the birth certificate issued by the Municipality of S.V. dated 30 August
2011, the certificate on completed primary education and the diploma certify-
ing attainment of a secondary education which are issued in the new name of
the complainant, the request to the Law of Faculty to correct the diploma dated
6 October 2011, the Conclusion of the Faculty of Law in Belgrade dated 2 No-
vember 2011, the appeal to the Conclusion dated 23 November 2011, the Deci-
sion of the Council of the Faculty of Law dated 28 December 2011 and an ex-
cerpt from the School-Contemporary Practice magazine no. 4 from April 2011.

The Commissioner for Protection of Equality conducted the procedure
aimed at establishing the legally relevant facts and circumstances in accordance
with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Pro-
hibition of Discrimination, therefore the statement of the Faculty of Law in Bel-
grade was obtained during the course of procedure, wherein, inter alia, the fol-
lowing was alleged:

- That the complainant’s request was rejected on the basis of relevant regu-
lations that regulate the issuance of diplomas and other public documen-
tations, specifically the provisions of Article 99 paragraph 1 and Article
101 paragraph 1 of the Law on Higher Education and the provisions of
Article 161 paragraphs 1 and 2 of the General Administrative Procedure
Law, as well as “on the basis of consultations and practice of the Univer-
sity of Belgrade

- That M. Dj. was issued a “valid public document”.

- That any “subsequent change of name or surname is not a basis for correc-
tion of a public document’, and its authenticity and continuity are proved
with appropriate decision on concrete change.

- That approximately 90,000 students study at the University of Belgrade
and over 11,000 students at the Faculty of Law, and that statistical data
show that members of the female sex form considerably more than 50%
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of the student population, while approximately 63% of them are at the
Faculty of Law.

- That diplomas are issued on the basis of data from the official records, and
when applying for a job, after getting married and changing surname, a di-
ploma of a faculty is submitted issued in the name and surname that was
valid during studies, while identity is proved with another public docu-
ment (marriage certificate), and “not by having a new higher education
public document issued”.

- That the Faculty of Law did not commit a violation on the basis of gender
equality, nor on any other basis.

- That the complaint against discrimination filed on behalf of M. Dj. is un-
grounded and should be dismissed.

While taking a stand concerning this case, the Commissioner for Protec-
tion of Equality analysed all allegations and evidence, as well as the relevant an-
ti-discrimination regulations and the regulations that govern the issuance of di-
plomas and other public documents.

During the course of the procedure, it was established that in the Decision
of the Municipal Court in E no. ... dated 21 January 2011, it is stated that M. Dj.,
born in the year ... in Belgrade, registry number ..., instead of his former name,
her name is now M., and it is stated that this person is a member of the female
sex. The Decision came into force on 18 February 2011. It was also established
that this foreign court decision was recognised by the Decision of the Higher
Court in Belgrade... dated 29 July 2011.

Having inspected the birth certificate issued by the Municipality of S.V. dat-
ed 30 August 2011, it is established that for the registry area of S.V., under reg-
istry number ... for the year..., the birth entry was made for M. Dj., as a mem-
ber of the female sex.

Having inspected the certificates on completed primary education issued
by V.K. Primary School in B., file no. ... dated 10 October 2011, and the diplo-
ma certifying attainment of a secondary education in the D. D. S. Education-
al Organisation in B,, file no. ... dated 25 November 2011, it is established that
the aforementioned documents (as iteratum) were issued in the name of M. Dj.

On the basis of the content of the “request for the correction of a diploma
certifying attainment of a higher education’, that was submitted to the Faculty
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of Law on 6 October 2011, it is established that the plenipotentiary of M. Dj. re-
quested the “correction of the diploma issued to M. Dj” and the delivery of the
“corrected diploma”, invoking the fact that the diploma was issued to M. Dj.,
that this person, after having acquired the diploma, changed her sex and name,
and he submitted adequate evidence thereof. This request was rejected with the
Decision of the Faculty of Law dated 8 November 2011, so the plenipotentiary
of the complainant declared an appeal against the Conclusion on 23 November
2011, which was dismissed as being groundless with the Decision of the Coun-
cil of the Faculty of Law of the University of Belgrade on 28 December 2011.

In order to approach the analysis of this case from the aspect of anti-dis-
crimination regulations, first it is necessary to consider what the content of the
request sent to the Faculty of Law was, i.e. what the plenipotentiary of the claim-
ant requested from the Faculty of Law when contacting the Faculty with “the
request for the correction of a diploma certifying attainment of a higher edu-
cation”. Namely, as stated in the Rationale of the Council of the Faculty of Law,
a diploma is a public document and, like any other public document, it is not a
legal act. Therefore, a diploma is not subject to “corrections”, as the term “cor-
rection” implies a correction of technical errors in legal acts.

The analysis of the content and essence of the request shows that, by sub-
mitting it, the complainant endeavoured to realise her legitimate interest - to
get a new diploma in her new name following gender reassignment and change
of name which took place after the diploma had been acquired. The plenipo-
tentiary of the claimant attempted to realise this interest by submitting the “re-
quest for the correction of diploma”, which is not allowed by law.

It is obvious that the modus operandi of the faculty is not specially regulat-
ed in cases of a person who has reassigned his/her gender and has changed his/
her name after acquiring her/his diploma and who wishes to receive a new di-
ploma that states his/her new name. However, if the content of the request, the
motives and reasons for its submission, the interest wished to be realised and
especially the fact that there is a lack of regulations on the modus operandi of
the faculty in such cases, are born in mind, it is obvious that, despite the wrong
formulation, the claimant’s request for having a new diploma issued in the name
of M. Dj,, instead of in the name of M. Dj., being regarded essentially, represents
arequest for the issuance of a new diploma, as this is exactly what she asked for,
therewith also asking that “the corrected diploma is delivered in a cardboard
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tube”. Therefore, there was no reason to consider the request of the complainant
in the light of the fulfilment of requirements for announcing a public document
null and void (Article 101 of the Higher Education Law), as it was done. Bear-
ing that in mind, the Commissioner for Protection of Equality takes the stand
that when considering this case, it should be reconsidered whether the claim-
ant was discriminated by the non-issuance of the new diploma in the new name
of the claimant, bearing in mind the Law on the Prohibition of Discrimination
and the regulations that govern the issuance of new diplomas.

In its statement, the Faculty of Law states, invoking Article 99 paragraph 1
of the Law on Higher Education, which regulates the issuance of diplomas and
other public documents, and Article 101 paragraph 1 of the Law on Higher Ed-
ucation, which regulates announcing diplomas null and void, as well as Article
161 paragraphs 1 and 2 of the General Administrative Procedure Law that reg-
ulates the issuance of certificates and other documents, as well as the consul-
tations and the practice of the University in Belgrade, that M. Dj. was issued a
valid diploma, therefore the subsequent change of name or surname is not a ba-
sis for the correction of a public document. It obviously arises there from that
the Faculty of Law did not consider the possibility of issuing the new diploma
according to the “request for the correction of diploma” to the claimant in her
new name, although, as it has been already said, that was exactly the essence
of her request. Yet, it should be stated that, in the Rationale of the Decision of
the Council of the Faculty, Article 102 of the Law on Higher Education is men-
tioned, which regulates the issuance of new diplomas and other public docu-
ments, but is it just stated that the “Faculty did not violate these provisions in
any manner’. Apart from that, it is stated in the statement that among the stu-
dents of the Faculty of Law 63% of the student population are female, who are
issued diplomas after graduation on the basis of the data from the official re-
cords and that after their marriage and change of surnames when they apply
for a new job they submit the diploma issued in the name and surname used
during the course of their studies and prove their identity with another public
document (marriage certificate), and not “by having a new higher education
public document issued”.

In this concrete case, it is contested whether the Faculty of Law, by dismiss-
ing the request of M. Dj, to carry out the “correction” of her diploma due to the
change of sex and name, and to issue her a new one that would state her new
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name, committed discrimination prohibited by the anti-discrimination regula-
tions of the Republic of Serbia.

The Commissioner for Protection of Equality first states that the Constitu-
tion of the Republic of Serbia (Official Gazette of RS, no. 98/2006) in Article 21
stipulates that all are equal before the Constitution and that any form of discrim-
ination on any basis is prohibited, and in Article 18 paragraph 3 it stipulates that
the provisions on human and minority rights are interpreted to the benefit of pro-
moting values of a democratic society, pursuant to valid international standards
in human and minority rights, as well as the practice of international institutions
which supervise their implementation. The constitutional prohibition of discrim-
ination is elaborated in more detail in the Law on the Prohibition of Discrimina-
tion, where in Article 4, the principle of equality is stipulated so that all persons
shall be equal and shall enjoy equal status and equal legal protection regardless of
personal characteristics and that everyone shall be obligated to respect the prin-
ciple of equality, that is to say, the prohibition of discrimination. The provisions
of Articles 5-14 of the Law on the Prohibition of Discrimination define various
forms of violation of the principle of equality, i.e. discriminatory conduct, includ-
ing direct and indirect discrimination.

The Commissioner reviewed whether direct discrimination was commit-
ted in this case. As the Article 6 of the Law on the Prohibition of Discrimination
defines direct discrimination as placing in a less favourable position an individ-
ual or a group of persons, who are in the same or a similar situation, through
any act, action or omission on the grounds of their personal characteristics, the
Commissioner for Protection of Equality is of opinion that the Faculty of Law
did not discriminate the complainant directly since it decided upon her request
applying the rules that are equal for all, in line with its common practice, which
is, inter alia, also built on the grounds of the “consultations and practice of the
University in Belgrade”, as it was stated in the statement.

Concerning indirect discrimination, the Commissioner for Protection of
Equality is of opinion, observing the facts and circumstances and bearing in
mind valid legal regulations, that indirect discrimination was committed in this
case, which is, as a specific form of discrimination, defined as a term in Article
7 of the Law on the Prohibition of Discrimination.

Namely, pursuant to the provision of Article 7 of the Law on the Prohibition
of Discrimination, indirect discrimination occurs if an individual or a group of
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individuals, on account of his/her or their personal characteristics, is placed in
a less favourable position through an act, action or omission that is apparently
based on the principle of equality and prohibition of discrimination, unless it
is justified by a lawful objective and the means of achieving that objective are
appropriate and necessary. Indirect discrimination occurs not only when per-
sons who are in the same or similar situation, without any objective or reason-
able justification, are treated in a different manner on the basis of their person-
al characteristic, but also when persons who are in substantially different sit-
uations are not treated in a different manner, unless there is objective and
reasonable justification. Thus, this aspect of indirect discrimination is not per-
mitted because persons, i.e. groups that have different personal characteristics
are treated in the same manner without justification. This explicit case is also
expressed in the decision of the European Court for Human Rights (see, e.g.
the Decision of the European Court for Human Rights in the case Tlimmenos
v. Greece, Application No. 34369/97).

In order to examine whether M. Dj. was indirectly discriminated by the re-
jection of her request for the “correction” of her diploma and the issuance of a
new diploma that would state her new name, first it should be considered if she,
as the person who has reassigned her gender, is in a substantially different situa-
tion in relation to other persons who are not in that situation. The Commission-
er is of opinion that the position of the complainant, as well as all other persons
in her position, is substantially different in relation to all other persons. Name-
ly, persons who have reassigned their gender have a justified interest that public
documents they use in legal traffic, including diplomas certifying attainment of
education, state their new name, in accordance with their new gender identity,
as only thereby they ensure that the reassignment of their gender is fully inte-
grated in their personal and professional life. Thereby, one should bear in mind
that a name itself designates one’s sex, so the incongruence of a name identified
in a diploma and with the one in a public document used to prove identity in
legal traffic can objectively cause the violation of the right to privacy and dis-
crimination in all those situations where a person submits his/her diploma as
a proof of his/her education, such as employment, continuation of education,
etc. Therefore, it is unacceptable that the situation where persons who have re-
assigned their gender is identified with the situation of persons who changed
their surname by marrying. Bearing all these facts in mind, it is obvious that
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the claimant has been indirectly discriminated against since the Decision issued
upon her request is such as the Faculty of Law always issues when their clients
ask for a “correction” of their diploma and the issuance of a new one with the
new data about their identity, with no regard to the specific situation that she
and all other persons who have changed their due to gender reassignment are in.

The Commissioner for Protection of Equality points out the need that the
problem of issuing new documents is observed in the context of the overall so-
cial position of transgender persons, since the respect of the human rights of
this group of people has been ignored and neglected for a long time despite the
problems that they face being serious and specific. Transgender persons are ex-
posed to a very high level of discrimination, non-tolerance and open violence.
The pursuance of some of their fundamental human rights is denied or made
difficult, including the right to live, the right to inviolability of physical and men-
tal integrity and the right to healthcare protection. Although a very small and
diverse community is in question, the Commissioner for Protection of Equal-
ity believes that all social actors must provide support and undertake all mea-
sures, everyone within his/her area of responsibility, to assure that transgender
persons enjoy all rights guaranteed to citizens without discrimination. Also, it
is important to bear in mind that it is highly important for transgender persons
to have the possibility of changing their legal and social status and harmonising
it with their gender identity after gender reassignment.

The Commissioner for Protection of Equality states that since 1 January
2012, in line with the provisions of the Law on Healthcare Insurance (Official
Gazette of RS, no. 107/2005, 109/2009 - corrected. and 57/2011), gender reas-
signment surgery for medical reasons has been classified as a healthcare service
that is funded from the obligatory healthcare insurance funds. It is estimated
that between 150 and 200 persons are waiting to undergo gender reassignment
surgery, therefore, the need to enable these persons to have new personal doc-
ument issued in a fast and efficient manner is additionally imposed.

The need to eliminate every aspect of discrimination of transgender persons
is pointed out in numerous binding and non-binding documents of international
organisations that the Republic of Serbia is a member of, as follows: Convention
on the Elimination of All Forms of Discrimination Against Women (CEDAW,
1979), Universal Periodic Report of the UN Council for Human Rights (2011),
Resolution on Human Rights, Sexual Orientation and Gender Identity of the UN

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality 31



Council for Human Rights (2011), Recommendation of the Ministerial Commit-
tee on the Measures against Discrimination on the Basis of Sexual Orientation and
Gender Identity 2010(5), Report on Human Rights and Gender Identity of the
High Commissioner of the Council of Europe (2009), Resolution on Discrimina-
tion on the Basis of Sexual Orientation and Gender Equality of the Parliamentary
Assembly of the Council of Europe 1728(2010)1, and Recommendation on the
Situation of Transgender persons of the Parliamentary Assembly of the Council
of Europe 1117 (1989). Furthermore, the European Court for Human Rights has
brought many decisions wherein the need for better understanding of the prob-
lem encountered by transgender persons is emphasised, so that there would be
less such problems and they would be eliminated over time, e.g. see decisions of
the European Court for Human Rights in the cases B. v. France Application no.
13343/87, X, Y, Z v. the UK Application no. 21830/93, X, Y, Z v. the UK Application
no. 36528/97, X, Y, Z v. the UK Application no. 28957/95 and 25680/94, Van Kuck
v. Germany Application no. 35968/97, X, Y, Z v. the UK Application no. 32570/03,
L. v. Lithuania Application no. 27527/03, Schlumpf v. Switzerland Application no.
29002/06 i PV. v. Spain Application no. 35159/09.

The Commissioner for Protection of Equality highlights the documents
that are adopted at EU level: the Directive 2004/113/EC (2004) on the imple-
mentation of the principle of equal treatment of men and women in the access
to goods and services, as well as the Directive 2006/54/EC (2006) on the imple-
mentation of the principle of equal opportunities for men and women in mat-
ters of employment and occupation.

Bearing in mind this concrete case, the key question that is brought up in
this case is whether the equal treatment of a person who is in an essentially dif-
ferent position in comparison to people who have changed their name for other
reasons, and not because of gender reassignment, is allowed. Namely, accord-
ing to Article 7 of the Law on the Prohibition of Discrimination, this form of
discrimination would not exist if there is equal treatment 1) justified by a legit-
imate cause and 2) if the means to achieve this cause are proper and necessary.

In the statement of the Faculty of Law in Belgrade, it is not explicitly stat-
ed what legitimate cause was endeavoured to be achieved with the rejection of
the request of the claimant. Yet, it can be concluded that the cause for such ac-
tion was the observance of legitimate rules that do not stipulate any possibil-
ity for the “correction” of a diploma and issuance of a new one that states the
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new name that the person acquired after the issuance of the diploma. There-
fore, it can be concluded that the cause was legitimate and non-discriminatory.

In regard to the propriety and necessity of the means used to achieve the
cause, the Commissioner states that the law does not prohibit the issuance of
a new diploma. Namely, the issuance of a new diploma is regulated by Article
102 of the Law on Higher Education that stipulates that a higher education
institution issues a new public document after the original public document
has been declared invalid in the Official Gazette of the Republic of Serbia, on
the basis of the date from the records it keeps. According to paragraph 2 of
this article, a new public document shall have the significance of the original
public document, and as provided in paragraph 3 of this article, it shall bear
a remark that this is a new public document issued after the original public
document has been declared invalid.

In connection to this, the question brought up is whether the new diplo-
ma can be issued in a new name after the diploma has been declared invalid,
or must it be issued in the name that the person had at the moment of the is-
suance of the diploma. The Law does not provide an explicit answer to this
question. In paragraph 1 of Article 102, it is stipulated that a new diploma is
issued “on the basis of the data from the records that the higher education in-
stitution keeps”. Pursuant to Article 9 of the Regulations on the Content and
Manner of Keeping Records Kept by a Higher Education Institution, (Official
Gazette of RS, no. 21/06), the records on issued diplomas and supplements
to diplomas, inter alia, contain the surname, middle name and name of a stu-
dent. The Commissioner is of opinion that these provisions do not exclude
the possibility of a person who has changed his/her name after the issuance
of the diploma because of gender reassignment being issued a diploma that
states her/his new name. Namely, the objective of these regulations is to ex-
clude every possibility of issuing a diploma to a person who has not gradu-
ated, in order to prevent possible fraudulent activity. This possibility is, how-
ever, fully excluded if the person, in the procedure of issuing a new diploma,
submits a proper public document that proves the change of her/his name and
confirms that this is the same person to whom, according to the data from
the records on issued diplomas, the diploma was issued. The Commissioner
additionally points out that Article 154 of the General Administrative Proce-
dure Law stipulates that a document issued by a state body in the stipulated
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form and within the limits of its jurisdiction, i.e. by a company or other or-
ganisation within the framework of the legally vested public authority (pub-
lic document), proves what is confirmed or established therein. Article 156
of the same law stipulates that if the body in charge has already established
some facts or circumstances or they are proved in the public document (ID
card, birth certificate etc.), the body that conducts the procedure shall con-
sider these facts and circumstances as established.

Considering all the circumstances of this concrete case, the Commission-
er for Protection of Equality is of the stand that the equal treatment of persons
who have changed their names because of gender reassignment and persons
who changed their names for other reasons is not allowed, because although
the Faculty of Law had a justified and legitimate cause, the means to achieve
that cause were neither adequate nor necessary, i.e. there was no proportion-
ality between the actions undertaken and the consequences, therefore, in this
concrete case, the Faculty of Law committed an act of indirect discrimina-
tion against M. Dj.

Evaluating the established facts and legal regulations, the Commissioner
for Protection of Equality, pursuant to Article 33 paragraph 1 point 1 of the
Law on the Prohibition of Discrimination, has issued the Opinion and rec-
ommended that the Faculty of Law of the University of Belgrade undertake
appropriate actions in order to eliminate the consequences of its discrimina-
tory conduct.
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3. Discrimination Complaints on the
Basis of Sexual Orientation

3.1. The complaint of the O.f.L.h.r. (orig. O.z.Llj.p.) against Profes-
sor M. B. for discrimination on the basis of sexual orientation
(File. no. 168/2012 dated 18.1.2012)

Acting within the jurisdiction stipulated by law to receive and review complaints
filed pertaining to violations of provisions of the Law on the Prohibition of Dis-
crimination, to issue opinions and recommendations and pass measures stip-
ulated by law (Article 33 paragraph 1 point 1of the Law on the Prohibition of
Discrimination, (Official Gazette of Republic of Serbia, no. 22/2009), concern-
ing the complaint of the O.fLh.r. “L” from B., the Commissioner for Protection
of Equality issues the following

OPINION

During the Theory of Public Opinion lecture, which was held on 12 October
2011 to the students at the Efk.m. (orig. Ez.k.m.) of the M.U,, in B., M. B, Ph.D,,
a professor of this Faculty spoke about homosexuality mentioning in that con-
text “disease”,
ity of the decision on the basis of which it was removed from the list of diseases,
thereby he contributed to the creation of a humiliating and offensive environ-
ment for LGBT persons. Thereby, he committed discrimination against LGBT
persons on the basis of their personal characteristic - sexual orientation, pro-

hibited by Article 12 of the Law on the Prohibition of Discrimination.

treatment’, and “gender reassignment” and questioned the valid-
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RECOMMENDATION

Prof. M. B,, Ph.D,, shall take care in future that whatever he says about homo-
sexuality to students is absolutely clear and unambiguous, without any possi-
bility to misunderstand his words, whereby, he shall bear in mind that certain
incorrect statements can contribute to the creation and maintenance of stereo-
types, prejudices and non-tolerance of LGBT persons, hurt their dignity and
create a humiliating and offensive environment for them.

Rationale

The Commissioner for Protection of Equality was contacted on 19 October 2011
by the O.f1.h.r. “L?, which in the name of K.p.d. filed the complaint against M. B.,
Ph.D,, professor of the Efk.m. of the M.U in B. In the complaint, it was alleged
that Prof., M. B., Ph.D., during the lecture held on 5 October 2011 in the Theory
of Public Opinion subject, at the Efk.m. of the M.U in B., declared: “homosexual-
ity is a disease and should be classified just as a stomach ulcer is, and homosexual-
ity is treated by gender reassignment”” It is highlighted that Prof. M. B., Ph.D,, stat-
ed, during the lecture, that he studied psychiatry during his studies and that then
“homosexuality was a disease, so I (he) was bewildered that it was not the case any
longer”. The stand of the complainant is that in these statements, Prof. M. B., Ph.D.
committed an act of discrimination on the basis of sexual orientation.

At the request of the Commissioner for Protection of Equality dated 4 No-
vember 2011, on 14 November 2011, the complainant complemented the com-
plaint by submitting data on the person who was stated in the complaint as hav-
ing been present at the lecture given by Prof. M. B., Ph.D., on 5 October 2011.

The Commissioner for Protection of Equality conducted the procedure
aimed at establishing the legally relevant facts and circumstances in accordance
with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Pro-
hibition of Discrimination, so during the procedure, a request was sent to Prof.
M. B,, Ph.D,, to give a statement on the allegations and the grounds of the com-
plaint within a period of 15 days.

Prof. M. B., Ph.D,, sent a written statement wherein he stated that it was
true that during his lecture, that had been held, as he claimed, on 12 October
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2011, he stated that “in the Psychiatry course book that he used to prepare his ex-
amination in 1976, it was stated that homosexuality was a disease”, and that it
was true that he stated that “in the contemporary Psychiatry course book it says
this is not the case any longer”. He pointed out that it is not true that he said “ho-
mosexuality should be the same as a stomach ulcer” and that “it can be treated
by gender reassignment’”.

Stating that in the complaint the meaning of his words was “inadmissi-
bly reduced” and “distorted”, Prof. M. B., Ph.D., pointed out in his statement
that this topic was introduced to the agenda as an example “that in public illus-
trates the pressure of public opinion, making a public rational debate impossible”,
to which, allegedly, “the filed complaint bears witness”. Furthermore, he alleged
that stomach ulcer was mentioned during the lecture in connection to the way
the American Psychiatric Association “declassified homosexuality from the list
of diseases by democratic vote”, then asking the students to imagine “when doc-
tors, for example surgeons, would democratically decide that ulcer is not a disease
any longer”. In his statement, he also alleges that when a female student who
attended the lecture asked him “what do you (does he) mean that homosexual-
ity is a disease”, he mentioned the issues of gender that are “solved by surgery to
change gender”, and he stated that he did so in order to “illustrate diseases and
problems that both the profession and the state recognise, therefore the state sub-
sidises surgery of that type, which solve the real and serious problem of personal-
ity and sexual self-experience.” He explained that he “did not identify two cases,
but mentioned the possible closeness of the problems of gender and homosexual-
ity, which is surely greater than the closeness of it to a stomach ulcer”

Giving his statement on the grounds of the complaint, Prof. B. stated in
his statement that this specific case is not about discrimination but about an
‘exchange of stands and opinions”. According to his assertion, if an “exchange
of stands and opinions,” which is a “natural matter” at university, were to be de-
clared discrimination, then an “Inquisition” would have been “introduced”. Fur-
thermore, he stated that expressing the opinion, by itself, that “homosexuality”
is a disease does not represent discrimination, nor it is connected to tolerance,
concluding: “if I said or did not say that (whether) homosexuality is a disease, it
still says nothing about my stand about people of LGBT orientation”. He pointed
out that during his lectures he always told students: “However and whatever we
privately think we are obliged to tolerate people regardless of their orientation and

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality

37



whether they are sick or not (with AIDS or any other disease), as long as that does
not undermine our health”, and that he, during his lectures and in public, explic-
itly declared many times that “violence against LGBT population is inadmissible,
as well as towards any other person, because he/she is different from us. You are tol-
erant exactly because you show you can bear the difference, although you will not
or cannot agree with it”. Finally, he stated that he has several friends, colleagues
of “homosexual orientation”, and that, as he highlighted, “did not prevent him
from seeing in them what they were: diligent people and persons to be respected.”

During the procedure, a written statement was requested from N. L., who
was stated in the complaint as having attended the lecture of Prof. M. B., Ph.D.

In her written statement dated 28 December 2011, N. L. stated that she had
attended the Theory of Public Opinion lecture by Prof. B, held on 5 October
2011. She pointed out that during the lecture, Prof. B. said that during the time
of his studies he had learned from the Psychiatry course book that homosex-
uality was a disease and that this was true. She also alleged that, “Prof. B. said
that homosexuality was not classified as a disease any longer, as it had been vot-
ed by a group of democrats, the majority of who were of homosexual orientation”,
and that when asked by a female colleague whether “there is a cure for that dis-
ease and how it is treated”, he answered that the cure ‘certainly exists like for
any other disease, for example a stomach ulcer, and that is gender reassignment”.

While taking the stand on this case, the Commissioner for Protection of
Equality analysed all the allegations contained in the complaint, the statement
and the written statement of the witness, as well as the relevant legal regulations
in the field of the protection from discrimination.

Although, it is difficult to establish in this case what exactly Prof. B. said
during the lecture held on 12 October 2011 in the Theory of Public Opinion
subject, on the basis of the allegations from the complaint and the statement
by Prof. B., as well as the written statement of N. L., who attended his lecture,
it can be concluded that on that occasion he spoke about homosexuality to the
students linking it with “disease”, “treatment” and “gender reassignment” and
expressed his negative attitude towards the way the American Psychiatric Asso-
ciation declassified homosexuality from the list of diseases by a vote.

The Commissioner for Protection of Equality first states that Article
21 of the Constitution of the Republic of Serbia (Official Gazette of RS, no.
98/2006) stipulates that all are equal before the Constitution and that any form
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of discrimination is prohibited on any basis, and Article 18 paragraph 3 stipu-
lates that the provisions on human and minority rights are interpreted to the
benefit of promoting values of a democratic society, pursuant to valid interna-
tional standards in human and minority rights, as well as the practice of inter-
national institutions which supervise their implementation.

The constitutional prohibition of discrimination is elaborated in more de-
tail in the Law on the Prohibition of Discrimination where, in Article 4, the
principle of equality is stipulated so that all persons are equal and enjoy equal
status and equal legal protection regardless of personal characteristics and that
everyone is obligated to respect the principle of equality, that is to say, the pro-
hibition of discrimination. Under the provisions of Articles 5-14 of the Law on
the Prohibition of Discrimination, various forms of violations of the principle
of equality, i.e. of discriminatory behaviour, are defined. In regard to the facts
and circumstances of this specific case, the provisions of Article 12 of the Law
on the Prohibition of Discrimination are relevant, which forbid the exposure of
an individual or a group of persons on the basis of his/her or their personal char-
acteristics to harassment and humiliating treatment aiming at or constituting vi-
olation of his/her or their dignity, especially if it induces fear or creates a hostile,
humiliating or offensive environment.

While considering this case, the Commissioner for Protection of Equali-
ty first reviewed the acceptability of the stand of Prof. B., to whom merely ex-
pressing the opinion that homosexuality is a disease does not mean discrimi-
nation as it does not demonstrate the stand towards LGBT persons of the one
who expresses such an opinion. The Commissioner for Protection of Equality
is of the stand that such an attitude is unacceptable. Namely, a lecture of a uni-
versity professor is not merely an “expression of opinion” A lecture is a com-
munication between two “unequal parties’, a professor, who transfers knowl-
edge and who shapes the understanding of his/her listeners with his/her lecture,
and the students who attend lectures to learn something from a person who is
an expert in matters and an intellectual authority within the area he/she teach-
es. Therefore, the university professor expressing to the students at his lecture
the opinion that homosexuality is a disease, is per se an act of discrimination
as it represents an unacceptable labelling and offends the dignity of such per-
sons, creating a humiliating and offensive environment for them. Prof. B. was,
as a university professor, obliged to take into account that not only students of
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heterosexual orientation, but also of homosexual, could have been present at
his lecture, who would be disturbed, humiliated, anxious and angered by the
expression of the opinion that they are sick.

Based on the view that every spoken word is not just an expression of an
opinion, but represents a message to the one it is directed to, the Commissioner
believes that linking homosexuality with a disease is humiliating and offensive,
that it contributes to the creation and maintenance of stereotypes and prejudic-
es, as well as the stigmatisation and non-tolerance of all LGBT persons. Partic-
ularly when bearing in mind the extremely negative social perception of LGBT
persons and the high level of homophobia, which is not inborn or a necessary
human characteristic, but is a value, i.e. an ideological position that is adopted
through socialisation, and reproduced through discursive practices founded on
ignorance, and the fogging and concealment of facts. University professors, as
well as all others who influence the formation of attitudes of young people with
their work and professional authority, providing knowledge and a role model,
who are aware of the responsibility for every publicly spoken word, must take
special care about it. Therefore, their obligation not to support and incite ste-
reotypes of and prejudices against LGBT persons with their statements is even
more emphasised. In regard to that, the Commissioner implies professors’ ob-
ligation to say what they want to tell their students in an absolute clear and un-
ambiguous manner, not leaving any possibility for any misunderstanding of
what they have said, i.e. to be understood wrongly.

The Commissioner bore in mind while examining whether this concrete
conduct of a specific person, which consists of speaking certain words, under-
taking some factual actions etc., is an act of discrimination, from the aspect of
anti-discrimination regulations, that it is not significant whether this person in-
tended to discriminate, whether he/she is guilty of discrimination etc. The sub-
ject of evaluation is only the conduct manifested, in relation to which it is ex-
amined whether, in regard to all circumstances, it is allowed or not, i.e. wheth-
er it is contrary to imperative regulations on the prohibition of discrimination,
which are binding for all legal subjects. This is asserted with the fact that the
legislator in Article 12 of the Law on the Prohibition of Discrimination forbids
harassment and humiliating treatment not only when aimed at violating the
dignity of an individual or a group of persons on the basis of his/her or their
personal characteristics, but also when such conduct objectively represents a
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violation of the dignity of an individual or a group of persons. Consequently,
in this specific case, it is legally irrelevant whether Prof. B. aimed to violate the
dignity of LGBT persons on the basis of their sexual orientation or whether this
was not his aim at all.

In regard to the allegation in the statement that, during the lecture, an ‘ex-
change of stands and opinions” was carried out, which cannot be “proclaimed”
discrimination, the Commissioner states that this is not about an “exchange of
stands and opinions”, but about the lecture given by Prof. B. to the students. A
scholarly discourse related to some sensitive, current and acute issues of social
reality, in regard to which there is a discord in the scholarly and wider commu-
nities, is to be conducted in scientific magazines, at scholarly and professional
gatherings, and not with students at lectures. One can initiate an exchange of
stands and opinions pertaining to these issues only with “one’s peers” who are
capable of discussing such a topic on an equal footing. In comparison to their
professors, the students are surely not their peers.

While taking the stand that it is not about an “exchange of stands and opin-
ions”, the Commissioner, in particular, bore in mind that Prof. B. brought up the
topic of homosexuality not providing the students with precise, objective and
complete facts based on the contemporary scientific explanations of legitimate
non-heteronormative varieties of sexuality and gender and sex identities, includ-
ing also information that the World Health Organisation in 1990 conducted the
Revision of the International Classification of Diseases and Related Health Issues
(MKB-10) and declassified homosexuality from the list of diseases, that only per-
sons who are in the internationally recognised acronym “LGBT” designated by the
letter “T” have the need to have gender reassignment through medical surgery,
whereas the parts of the LGBT population designated by the letters “L, “G” and
“B” realise their emotional and sexual liaisons with persons of the same sex, etc.

The Commissioner points out that Article 46 of the Constitution guarantees
freedom of thought and expression, as well as the freedom to seek, receive and
impart information and ideas through speech, writing, art or in some other man-
ner; and that paragraph 2 of this article stipulates that freedom of expression may
be restricted by law if necessary to protect the rights and reputation of others, to
uphold the authority and objectivity of the court and to protect public health, the
morals of a democratic society and the national security of the Republic of Serbia.
In line with the Constitution, exactly for the sake of the protection of the rights and
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dignity of others, under the provisions of Article 12 of the Law on the Prohibition
of Discrimination, harassment and humiliating treatment aiming at or constitut-
ing violation of the dignity of an individual or a group of persons on the basis of
his/her or their personal characteristics is forbidden as one of specific forms of
discrimination. The very actions performed to harass or humiliate an individual
or a group of persons on the basis of their personal characteristic may be diverse,
also including the public announcement of specific ideas, attitudes and thoughts.

In regard to the stand of Prof. B. that an “exchange of stands and opinions”,
which is a “natural matter” at the university, cannot be declared discrimina-
tion as therefore an “Inquisition would have been introduced’, the Commission-
er highlights that Article 4 of the Law on Higher Education (Official Gazette of
RS, no. 76/2005, 100/2007 - authentic interpretation, 97/2008 and 44/2010) stip-
ulates the principles of higher education, and among them are academic free-
doms, respect of the humanistic and democratic values of the European and na-
tional tradition and respect of human rights and civic freedoms, including the
ban on all forms of discrimination.

The Commissioner also took into consideration the assertions of Prof. B.
on the messages, as he claims in his statement, that he delivered to students at
his previous lectures, inviting them to be tolerant and pointing out to them that
“violence towards the LGBT population is inadmissible, as well as towards any
other person, because he/she is different from us”, as well as the assertions that
for decades he has been friends with several colleagues of a “homosexual ori-
entation”, and that, as he emphasises, did not “prevent him from seeing in them
what they are: diligent people and persons to be respected”. Not entering into the
veracity of these assertions, the Commissioner deems that they are legally ir-
relevant for legal qualification. Namely, it is not the degree of tolerance of Prof.
B. towards LGBT persons that is being established, nor his system of values, but
what Prof. B. said in front of students at the lecture and whether, regarding the
content of the spoken words and the entire context, that represents an act of
discrimination prohibited by law.

Considering all the aforementioned facts and circumstances and bearing
in mind the legal regulations, the Commissioner for Protection of Equality, in
accordance with Article 33 paragraph 1 point 1 of the Law on the Prohibition
of Discrimination, issued the Opinion, as well as the appropriate Recommen-
dation, in accordance with the general objective of recommendations.
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4. Discrimination Complaints
on the Basis of Disability

4.1 The complaint of S. G. against the S. Home for Children and
Youth with Learning Difficulties against discrimination of an em-
ployee based on disability (File. no. 423/2011 dated 11.04.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrim-
ination, to issue opinions and recommendations and pass measures stipulated
by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of Dis-
crimination, (Official Gazette of the Republic of Serbia, no. 22/2009), the Com-
missioner for Protection of Equality issues the following

OPINION

With the Decision of the acting director of the S. Home for Children and Youth
with Learning Difficulties, no. 6289 dated 17 December 2010, on the basis of
which the Employment Contract of Dr. S.G. was cancelled, an act of discrimi-
nation on the grounds of personal characteristic - disability was not committed.

Acting within the jurisdiction stipulated by law to recommend measures to
realise equality to public authorities and other persons (Article 33 paragraph 9
of the Law on the Prohibition of Discrimination), the Commissioner for Pro-
tection of Equality issues the following

RECOMMENDATION

The S. Home for Children and Youth with Learning Difficulties shall undertake
all necessary actions and measures without delay to ensure the fulfilment of the
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obligation stipulated in Article 24 of the Law on Employment and Profession-
al Rehabilitation of Persons with Disabilities'’, which provides for the employ-
ment of a specific number of persons with disabilities, depending on the num-
ber of employees.

Rationale

With the complaint dated 29 December 2010 against the Decision of the acting
director of the S. Home for Children and With Learning Difficulties no. 6289
dated 17 December 2010, the Commissioner for Protection of Equality was con-
tacted by Dr. S. G. through her plenipotentiary, the lawyer N. D. C. In the com-
plaint, it was alleged that an act of discrimination was committed against her
on the basis of her personal characteristic - disability, since the only reason for
taking the Decision on the Cancellation of the Employment Contract was the
disability of the complainant. S. G. was employed for a definite period of time
with the S. Home for Children and With Learning Difficulties on 31 March 2010
and, by December 2010, she had been engaged with interruptions on the basis
of contracts for a definite period of time of 30 day each. Evidence that S. G.is a
person with a disability, as well as the employment contracts that she conclud-
ed in the aforementioned period and the Decision on the Cancellation of the
employment contracts were submitted alongside the complaint.

The Commissioner for Protection of Equality conducted the procedure in
order to establish the legally relevant facts and circumstances. During the course
of the procedure, the statement of the acting director of the Home, M. M. M.,
dated 28 January 2011 was obtained, as well as a supplement to the statement
dated 13 March 2011. In the statement and the supplement to the statement,
the following was stated:

- That Dr. S. G. was employed with the S. Home for Children and With
Learning Difficulties in the post of a general practitioner in the period
from 31 March 2010 to 25 December 2010, according to the employment
contracts each for a definite period of time of up to 30 days duration, for
a seven-month period in total, with the remark that the 12-month time

10 Official Gazette of RS, no. 36/2009

Commissioner for Protection of Equality



limit stipulated by Article 37 paragraph 1 of the Labour Law was not over-
stepped.

That she did not submit to the employer confirmation that she was a per-
son with a disability when she entered into employment, and that she did
not provide any notification/request that it was necessary to initiate the
procedure to evaluate her working capability in line with the provisions

of the Law on Employment and Professional Rehabilitation of Persons
with Disabilities. The fact that S. G. has a visible physical disability is ir-
relevant in relation to the accountability of the employer, as no relevant
evidence was submitted to the employer.

The Regulations on the Systematisation of Jobs Positions were submitted,
as well as the Agreement on Providing and Financing Healthcare Protec-
tion from the obligatory healthcare insurance for 2010, no. 2419 dated 7
May, and the Agreement on Amendments and Additions to the Agree-
ment on Providing and Financing Healthcare Protection in 2007 no. 335
dated 25 May 2007; from which it can be seen that the financing of the
fees for the salaries of two general practitioners was agreed upon.

That the Decision of the National Employment Service, the City of Bel-
grade Branch Office, no. 0100-1002-642/2010 dated 4. November 2010,
which establishes that S. G. has first degree of difficulties and obstacles at
work, was submitted to the S. Home for Children and With Learning Dif-
ficulties only on 28 December 2010, i.e. after the termination of employ-
ment for a definite period of time.

That two general practitioners are employed at the Home - Dr. I. Dj. for
indefinite period of time, and Dr. L. S. for a definite period of time.

That the Ministry of Labour and Social Policy fulfils the obligation to em-
ploy a specific number of persons with disabilities instead of the Home, in
accordance with Article 29 of the Law on Employment and Professional
Rehabilitation of Persons with Disabilities.

- That there is no evidence that the complainant was discriminated against

in any way.

Having inspected the documentation submitted, the Commissioner for
Protection of Equality established that Dr S. G. was employed with the S. Home
for Children and With Learning Difficulties in the post of general practitioner
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in the period from 31 March 2010 to 25 December 2010, according to each 30-
day definite period employment contract, for a seven-month period in total.
The Law on the Prohibition of Discrimination'! stipulates that discrimination
of persons with disabilities occurs if acting contrary to the principle of equal
rights and freedoms of persons with disabilities in political, economic, cultural
and other aspect of public, professional, private and family life, as well as that
the manner of realisation and protection of persons with disabilities is regulat-
ed with a special law. Article 21 of the Law on the Prevention of Discrimination
against Persons with Disabilities'? stipulates that it is forbidden to discriminate
against persons with disabilities in employment and the pursuance of employ-
ment rights, both towards a person seeking employment and towards an em-
ployee with a disability. In employment, the following is considered discrimi-
nation on the basis of disability:

- Not employing a person with disabilities or the escort of a person with a
disability because of disability, i.e. because of the characteristic of the es-
cort of a person with disability.

- Setting special healthcare conditions for employing a person with a dis-
ability, unless special healthcare conditions for carrying out specific jobs
are determined in accordance with law,

-Previous test of mental and physical capabilities which are not directly con-
nected to the tasks for which a person is being employed® [...] .

The very fact that the complainant was employed for a definite period of
time implies that the employer did not discriminate when establishing the em-
ployment relation for definite period of time. Although the Commissioner for
Protection of Equality established that there were irregularities pertaining to the
successive establishment of employment for a definite period of time by inspect-
ing the submitted documentation and on the basis of the collected facts, it was
not established that the cause was the disability of the complainant, therefore,
the Commissioner for Protection of Equality directs S. G. to seek the protection
of her rights before a competent court of law, as any eventual irregularities in

" Article 26 paragraphs 1 and 2
12 Official Gazette of RS, no. 33/2006
13 1bid, Article 22
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relation to the conclusion of the definite period employment contracts of em-
ployment and the cancellation of the employment contracts do not fall within
the jurisdiction of this state body. During this procedure, it was not established
that the exclusive reason for the termination of employment, i.e. the non- re-
newal of the definite period employment contract, was based on the personal
characteristic of the complainant - her disability.

Evaluating the established facts and legal regulations, the Commission-
er for Protection of Equality, pursuant to Article 33 paragraph 1 point 9 of the
Law on the Prohibition of Discrimination, issues the Opinion that with the De-
cision on the Cancellation of the Employment Contract no. 6289 dated 17 De-
cember 2010, an act of discrimination on the basis of disability was not com-
mitted against the complainant.

Considering the facts collected in order to make a decision on the com-
plaint, the Commissioner for Protection of Equality, in accordance with her le-
gal authority to recommend to public authority bodies and other persons'* mea-
sures for the realisation of equality, issues a Recommendation to the S. Home
for Children and With Learning Difficulties that it undertake all necessary ac-
tions and measures without delay, wherein it will ensure the realisation of the
obligation stipulated in Article 4 of the Law on Employment and Professional
Rehabilitation of Persons with Disabilities, which provides for the employment
of a specific number of persons with disabilities, depending on the number of
employees employed by the employer. That, inter alia, implies the planning and
implementation of measures to increase the employment rate of persons with
disabilities with all employers, and thereby with state bodies that should set an
example and enable the greatest possible accessibility to and the equal availabil-
ity of various jobs to persons with disabilities.

While making this Recommendation, the Commissioner bore in mind that
Article 29 paragraph 1 of the Law on Employment and Professional Rehabilita-
tion of Persons with Disabilities stipulates that an employer who does not em-
ploy persons with disabilities pays penalties which are three times higher than
the minimum salary determined in accordance with the regulations on labour
for each person with a disability it has not employed, and also the Regulations
on the Manner of Monitoring and Enacting the Obligation to Employ Persons

14

Article 33 paragraph 9 of the Law on the Prohibition of Discrimination
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with Disabilities and the manner of proving the enactment of that obligation?,
which, in Article 8 paragraph 1, stipulates that the Republic of Serbia as an em-
ployer for direct and indirect beneficiaries of budget funds enacts the obligation
of employing persons with disabilities by allocating funds for the current year
for the purpose of refunding the wages of persons with disabilities employed
in companies for the professional rehabilitation and employment persons with
disabilities, improving working conditions, advancing production programmes
and for other purposes in line with the law.

The Recommendation is based on the constitutional provision that stipu-
lates that all jobs are available to all, under the same conditions, and that special
protection at work and special working conditions are provided for persons with
disabilities in accordance with the law’é. Also, the Recommendation is based
on the Law on the Prevention of Discrimination against Persons with Disabili-
ties'”, the Law on Employment and Professional Rehabilitation of Persons with
Disabilities, as well as on the Strategy for the Improvement of the Status of Per-
sons with Disabilities in the Republic of Serbia (2006) and the Convention on
the Rights of Persons with Disabilities'.

While issuing the Recommendation, the Commissioner for Protection of
Equality bore in mind that the fundamental idea of these documents and laws is
the improvement of the status of persons with disabilities in our society, which
leads towards full social inclusion, and that it is in the best interest of persons
with disabilities that all employers undertake measures that will enable employ-
ment and equal availability of jobs to them.

5 Official Gazette of RS, no. 33/2010 and 48/2010-correction.

!¢ Article 60 paragraphs 3 and 5 of the Constitution of the Republic of Serbia ( Official
Gazette of RS, no. 98/2006

17 Official Gazette of RS, no. 33/2006
18 Official Gazette of RS - International Treaties, no. 42/2009
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4.2 Complaint of J. C. against the National Employment Service,
the City of Belgrade Branch Office, against discrimination in
establishing the status of a person with disability 685/2011 dat-
ed 15.06.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
filed pertaining to violations of the provisions of the Law on the Prohibition of
Discrimination, to issue opinions and recommendations and pass measures stip-
ulated by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of
Discrimination, (Official Gazette of RS, no. 22/2009), concerning the complaint
ofJ. C. from B., the Commissioner for Protection of Equality issues the following

OPINION

With the Decision of the National Employment Service, the City of Belgrade
Branch Office, no. 0100-1002-1081/2010 dated 25. January 2011, which estab-
lished third degree of difficulties and obstacles at work for J.C. from B., and the
status of a person with disabilities who cannot be employed and maintain em-
ployment either under general or special conditions, an act of discrimination
was committed in the area of work on the basis of disability, stipulated by Arti-
cle 16 of the Law on the Prohibition of Discrimination in conjunction with Ar-
ticle 26 paragraph 1 of the Law on the Prohibition of Discrimination.

The Commissioner for Protection of Equality, pursuant to Article 33 para-
graph 1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of Dis-
crimination, issues to the National Employment Service, the City of Belgrade
Branch Office, the following

RECOMMENDATION

1. The National Employment Service, the City of Belgrade Branch Office, shall
take all the necessary measures within its jurisdiction to eliminate the con-
sequences of Decision no. 0100-1002-1081/2010 dated 25 January 2011 on
the basis of which J. C. was denied the right to work.
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2. The National Employment Service, the City of Belgrade Branch Office,
shall ensure, in cooperation with the relevant commission of the expert
bodies of the Republic PIO Fund (Pension and Disability Insurance Fund
of the Republic of Serbia) through a joint meeting or in any other appro-
priate way, that, in future, the work capability assessment is done in such
manner that it facilitates the realisation of the right to work for people
with disabilities at the highest possible level, done in their best interests,
with respect to their needs, wishes and opinions, and in accordance with
the general principle of full social inclusion of persons with disabilities.

3 The National Employment Service, the City of Belgrade Branch Office, shall
take care when making decisions within its jurisdiction to promote and de-
velop non-discriminatory practice.

4 The National Employment Service, the City of Belgrade Branch Office, shall
inform the Commissioner for Protection of Equality about the actions under-
taken within a 30-day period from the day of receiving of this Opinion with
Recommendation.

Rationale

The Commissioner for Protection of Equality was contacted with the complaint
on 21 March 2011 by J. C. from B., through her plenipotentiary N. C., a law-
yer from Belgrade. In the complaint, it was alleged that J. C. was discriminat-
ed on the grounds of personal characteristic - disability, as she was denied the
right to work with Decision of the National Employment Service, the City of
Belgrade Branch Office for the City, no. 0100-1002-1081/2010 dated 25. Janu-
ary 2011 which establishes for her the status of a person with disabilities, and
that she cannot be employed and maintain employment either under general
or special conditions.

In the complaint and the evidence submitted with the complaint (Deci-
sion of the National Employment Service, the City of Belgrade Branch Office,
no. 0100-1002-1081/2010 dated 25. January 2011, and the complaint dated 9
March 2011 declared against this Decision), the following is stated:

- That with Decision of the National Employment Service, the City of Bel-

grade Branch Office, no. 0100-1002-1081/2010 dated 25. January 2011,
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J. C. was determined to have third degree of difficulties and obstacles at
work, i.e. inability to be employed either under general or special con-
ditions.

- That J. C. was diagnosed with diabetes mellitus type 1, because of which
she is on insulin therapy and in 2004 total vision loss and diabetic poly-
neuropathy occurred as a consequence of the disease.

- That her health status has been sustainable and stable in the last ten years
and that she was employed twice - in the post of a nurse with the City
Hospital Belgrade, the Nephrology Ward, and in the post of a sales spe-
cialist with a private company, as well as that she stopped working be-
cause of her obligations at the College for Nurses in Belgrade, where she
is a senior undergraduate.

- That she completed a course for massage at the Bozidar Adzija Peoples’
University; that in 2007 she enrolled in the Diada school for personal
development and communication skills; and that during 2009 and 2010,
she attended computer and English language courses.

- That during the assessment of her healthcare capability by a PIO fund
expert, the test that she did with the psychologist had not adapted for
persons with impaired vision.

The Commissioner for Protection of Equality conducted the procedure for
purpose of establishing the legally relevant facts and circumstances, and in ac-
cordance with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on
the Prohibition of Discrimination, the statement of the National Employment
Service, the City of Belgrade Branch Office, was obtained, wherein it is alleged:

- That the assessment of working capability and possibility of employ-

ment and maintaining employment is performed by the commission of
the expert bodies of the Republic PIO Fund formed for this purpose and
composed of physicians - experts in an appropriate or related specialty
in connection to primary disease or disability of the person whose ca-
pabilities are being appraised and experts for other appropriate diseases
(social worker, special educator - defectologist, psychologist, and spe-
cialist of occupational medicine).

- That during the procedure the client submits appropriate medical and

other documentation, as well as the findings of a psychologist from an
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adequate healthcare institution, so that the aforementioned commission
does not impact the manner of testing which is applied in the healthcare
institution where the testing is performed.

That in Belgrade tests adapted for persons with impaired vision cannot

be preformed in any healthcare institution and that the aforementioned
commission evaluates working capabilities on the basis of the findings
of a psychologist, which is done by using standard tests and based on the
examination of the person during the expert assessment.

That the Decision to establish the status of a person with disabilities is
established for J.C. and that the difficulties and obstacles are total and
multiple, i.e. that the person cannot be employed either under general

or specific conditions, even though she had working experience, i.e. she
had already been employed, was made on the basis of consideration of
her overall status and the state of the labour market.

That the Decision was made jointly by all the members of the commis-

sion, and that the Decision was in the interest of the person whose rights
were being decided upon.

The Constitution of the Republic of Serbia (Official Gazette of RS, no.
98/2006) forbids any form of discrimination, on any basis, particularly on race,
sex, national origin, social origin, birth, religion, political or other opinion,
property status, culture, language, age, mental or physical disability **. Further-
more, the Constitution guarantees the right to work, the right to choose one’s
occupation freely and it stipulates that all work places are available to every-
one under equal conditions®. Also, the categories of people who are provided
with special protection at work and special work conditions are stipulated, and
people with disabilities are among them.?..

Article 16 paragraph 1 of the Law on the Prohibition of Discrimination
forbids discrimination in the sphere of labour; that is to say, violation of the
principle of equal opportunity for establishing employment or equal condi-
tions for enjoying all the rights pertaining to the sphere of labour, such as the

19 Article 21 of the Constitution of RS
2 Article 60 Constitution of RS
2 Ibid.
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right to work, free choice of employment, promotion, professional training and
professional rehabilitation, equal pay for work of equal value, fair and satis-
factory working conditions, paid vacation, membership of a trade union and
protection from unemployment. Article 26 of the same law stipulates that dis-
crimination occurs in the case of conduct contrary to the principle of observ-
ing the equal rights and freedoms of persons with disabilities in political, eco-
nomic, cultural and other aspects of public, professional, private and family life

The Republic of Serbia ratified the UN Convention on the Rights of Per-
sons with Disabilities on 29 May 2009%, which aims to advance, protect and
ensure the full and complete enjoyment of all human rights and fundamental
freedoms to all persons with disabilities and to promote respect of their inborn
dignity*. Among the rights that are explicitly guaranteed by the Convention is
the right to work and employment of persons with disabilities. Ratifying this
Convention, the Republic of Serbia committed to “adopt appropriate legislative,
administrative and other measures for the implementation of the rights recog-
nised by the Convention; to undertake all measures for purpose of changing or
eliminating the current laws, regulations, traditions and practices that represent
discrimination against persons with disabilities; to abstain from any procedures
or practices that are not in accordance with the Convention, as well as to ensure
that the state bodies and institutions act in accordance with the Convention; to
incite training of professional human resources and staff who work with persons
with disabilities on the rights set forth in the Convention in order to ensure bet-
ter aid and services guaranteed on the basis of these rights ** .“

Article 14 of the Law on the Prohibition of Discrimination stipulates that measures
introduced for the purpose of achieving full equality; protection and progress of an indi-
vidual or a group of persons in an unequal position are not considered discrimination.

The existence of a special law that regulates the issue of employment and
professional rehabilitation of persons with disabilities® is an indicator that our

22 The Law on the Ratification of the Convention on the Rights of Persons with Disabilities
(Official Gazette of RS - International Treaties, no. 42/2009

#  Article 1 paragraph 1 of the Convention on the Rights of Persons with Disabilities
2 Article 4 Convention on the Rights of Persons with Disabilities

» Law on Employment and Professional Rehabilitation of Persons with Disabilities
(Ofhicial Gazette of RS, no. 36/09
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country intends to deal with the problems that persons with disabilities en-
counter in this important sphere of life in a serious and affirmative manner.
The basic goal of the Law on Employment and Professional Rehabilitation of
Persons with Disabilities, as well as of the passed by-laws, is to enable and fa-
cilitate social inclusion of persons with disabilities, and not to prevent and
make their status more difficult. According to this Law, if a person with dis-
ability wishes to work, it is the duty of the state and its bodies/institutions to
enable him/her to pursue this right. That is exactly why professional expert
support is envisaged in the form of a special procedure and special commis-
sion for the assessment of working capabilities, which should use knowledge
and professional competencies to find the best way for persons with disabilities
to realise their right to employment and work. The Commissioner for Protec-
tion of Equality believes that participation in the decision-making of the per-
son whose working capability is being evaluated is essential, and that no one
(including the PIO fund commission and the National Employment Service)
can evaluate what is in the best interest of a person, if the person in question
does not agree or is not consulted.

The content of the Recommendation is motivated by the need to eliminate
in the best manner the consequences of the discriminatory act and to prevent
further discriminatory behaviour, bearing in mind the general goal of the Rec-
ommendations defined by law.

Evaluating the established facts and legal regulations, the Commissioner
for Protection of Equality, pursuant to Article 33 paragraph 1 point 1 of the Law
on the Prohibition of Discrimination, gave her Opinion and issued the Recom-
mendation to the National Employment Service, the City of Belgrade Branch
Office, to undertake appropriate actions with a goal of eliminating the conse-
quences of the discriminatory conduct.
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4.3 The complaint of M. S. against the Secretariat for Traffic of the
City of Belgrade against an unequal treatment of persons with
disabilities (File. no. 998/2011 dated 07.9.2011)

Within the jurisdiction stipulated by law to receive and review complaints per-
taining to violations of provisions of the Law on the Prohibition of Discrimina-
tion, to issue opinions and recommendations and pass measures stipulated by
law (Article 33 paragraph 1 point 1 of the Law on the Prohibition of Discrimi-
nation, Official Gazette of the Republic of Serbia, no. 22/2009), acting upon the
complaint of M. S. from Z., the Commissioner for Protection of Equality issues
the following

OPINION

The Secretariat for Traffic of the City of Belgrade has not undertaken any mea-
sures within its jurisdiction in order to carry out the work on sloping the curb
of the pavements at the corner of Prizrenska and Karlovacka streets in Ze-
mun and adapting the pavement in Prizrenska street, whereby it discriminated
against persons who use wheelchairs to move around on the basis of their per-
sonal characteristic - disability, stipulated by Article 16 paragraph 1 of the Law
on the Prevention of Discrimination against Persons with Disabilities (Official
Gazette of RS, no. 33/2006), in conjunction with Article 26 paragraph 1 of the
Law on the Prohibition of Discrimination.

The Commissioner for Protection of Equality, pursuant to Article 33 para-
graph 1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of
Discrimination, issues to the Secretariat for Traffic of the City of Belgrade the
following

RECOMMENDATION

1. The Secretariat for Traffic of the City of Belgrade shall undertake all neces-
sary actions with an aim to implement the work on sloping the curb of the
pavements at the corner of Prizrenska and Karlovacka streets in Zemun and
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adapting the pavement in Prizrenska street, thus enabling unhindered move-
ment and use of public services to M. S. and other persons with disabilities
who use wheelchairs to move around.

2. The Secretariat for Traffic of the City of Belgrade shall undertake appropriate
measures and activities within its jurisdiction to eliminate barriers that hin-
der and hamper movement in squares, streets, at pedestrian crossings and
other public roads.

3. The Secretariat for Traffic of the City of Belgrade shall inform the Commis-
sioner for Protection of Equality, within a 30-day period from the day of re-
ceiving this Opinion with Recommendation, about the measures undertak-
en in order to act in line with the Recommendation.

Rationale

The Commissioner for Protection of Equality received the complaint on 4
August and the supplement to the complaint on 11 August 2011 filed by M.
S. from Z., wherein he alleges that, through the omission of the Secretariat
for Traffic of the City of Belgrade, he has been discriminated against on the
grounds of his personal characteristic - disability. In the complaint, he alleged
that, as a person with disability and a user of wheelchair, he had contacted the
Secretariat on several occasions with an appeal to be able to use public sur-
faces in an unhindered manner, i.e., with a request to slope the curb of the
pavements at the corner of Prizrenska and Karlovacka streets in Zemun and to
adapt the pavement in Prizrenska street in order to ensure unhindered move-
ment for persons with disabilities who use wheelchairs, but the Secretariat for
Traffic of the City of Belgrade had not acted according to the appeals by the
day of the complaint was filed.

The Commissioner for Protection of Equality conducted the procedure
for the purpose of establishing the legally relevant facts and circumstances,
and in accordance with Article 35 paragraph 4 and Article 37 paragraph 2
of the Law on the Prohibition of Discrimination, therefore, during the pro-
cedure, a written statement was requested from the Secretariat for Traffic,
the City Administration of the City of Belgrade. The statement was delivered
on 17 August 2011, wherein it is alleged that on 1 August 2011 in regard to
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the submission filed by M. S. to the Commission for Reviewing Submissions
and Complaints of the Citizens, an expert team of the Secretariat for Traffic
inspected the state of the crossroad in question and found that sloping of
the curb of the pavements had been made without consent of the Secretar-
iat for Traffic. The photos of the actual state and several documents related
to the correspondence of the Secretariat for Traffic and the Directorate for
Roads in regard to the request of the complainant are enclosed. It is alleged
that an interview was conducted with M. S. and it was agreed that the mon-
itoring department would inspect the location and determine whether the
request was justified on 3 August 2011.

Also submitted was correspondence of the Department for Dynamic Traffic
of the Sector for Technical Regulation of Traffic of the Secretariat for Traffic of
the City of Belgrade IV - 06 no. 344.16 — 397/2011 dated 10 March 2011, which
was sent to the Department for Roads of the Sector for Inspection Surveillance
of the Secretariat for Inspection Affairs, wherein it is stated:

- That the Secretariat for Traffic made huge efforts and invested significant
funds aimed at facilitating the life and work of persons with disabilities,
the elderly and the weak in the territory of the City of Belgrade over the
last couple of years,

- That the funds approved by the Secretariat for Traffic for 2011 are insuf-
ficient for all planned interventions set as priorities,

- That the request of M. S. will be included in the list of planned inter-
ventions to be reviewed and classified subsequently, if they have avail-
able funds after the implementation of other priorities within their ju-
risdiction.

The correspondence of the Secretariat for Traffic of the City of Belgrade
sent to the Directorate for Roads no. IV-06 no. 344.16-302/2011 dated 15 March
2011 was delivered, wherein it is stated:

- That M. S. contacted the Secretariat for Traffic with a request to mend the
damaged surface of the pavement for the movement of persons who use
wheelchairs and to build a pedestrian ramp to facilitate crossing of the
road. The case was, because of the subject matter of the request, forward-
ed with written document IV-03 no. 344.15-1531/2007 dated 17 August
2007, to the Directorate for Roads;
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- That the client also sent a new letter to the Directorate for Roads formally
on 25 February 2011, which was registered as a case of the Directorate for
Roads under number IV-05 2206-1245 dated 30 November 2007, which
was delivered to the Secretariat for Traffic for its further jurisdiction,

- That the Secretariat for Traffic established that the case is within the juris-
diction of the Sector for Technical Regulation of Traffic and that it would
be resolved in accordance with available funds, which were “highly re-
strictively allocated for these needs” in the budget for 2011.

The provision of Article 21 of the Constitution of the Republic of Serbia?
forbids any form of discrimination, direct or indirect, on any basis, particular-
ly on race, sex, national origin, social origin, birth, religion, political or other
opinion, property status, culture, language, age, mental or physical disability. On
29 May 2009, the Republic of Serbia ratified the UN Convention on the Rights
of Persons with Disabilities”” committing itself to undertake appropriate mea-
sures to provide accessibility to the physical environment to persons with dis-
abilities as equally as to others, with an aim to facilitate independent life and
full participation of persons with disabilities in all spheres of life. These mea-
sures, inter alia, include identification and elimination of barriers that impede
or hinder access to buildings, roads, means of transportation and other facili-
ties, indoors and outdoors.

The provision of Article 17 paragraph 2 of the Law on the Prohibition of
Discrimination stipulates that everyone has the right to equal access to build-
ings in public use, as well as public spaces (parks, squares, streets, pedestrian
crossings and other public transport routes and the like), in accordance with the
law. This right is related to the duty of the competent public authorities to un-
dertake measures in order to remove the barriers that impede or make it diffi-
cult for persons with disabilities to access buildings and surfaces in public use,
which is only one of the elements of the broader right to access, which implies
that persons with disabilities have equal possibilities to enjoy human rights and
freedoms, like all other people.

%6 Official Gazette of RS, no. 98/2006

27

The Law on the Ratification of the Convention on the Rights of Persons with Disabilities,
Official Gazette of RS - International Treaties, no. 42/2009
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Article 26 paragraph 1 stipulates that discrimination occurs if one acts con-
trary to the principle of equal rights and freedoms of persons with disabilities
in political, economic, cultural and other aspect of public, professional, private
and family life, whereas Article 2 provides that the manner of pursuance and
protection of the rights of persons with disabilities is regulated by a special law.

The Law on the Prohibition of Discrimination of persons with disabilities,
apart from regulating the general regime of discrimination on the grounds of
disability, also stipulates the special case of discrimination related to the pro-
vision of services and using buildings and surfaces. Namely, under Article 13
paragraph 1 of this Article, discrimination on the basis of disability is explicitly
prohibited in regard to accessibility of public surfaces including, according to
paragraph 4, pedestrian crossings and other public roads. Additionally, Article
16 paragraph 1 of this law stipulates that the owner of a building in public use,
as well as the public company in charge of the maintenance of public surfaces,
are obliged to ensure access to a building in public use, i.e. to a public surface,
to all persons with disabilities, regardless of the type or the degree of their dis-
abilities. Furthermore, Article 33 stipulates the legal obligation of the local self-
government unit to undertake measures with an aim to make the physical en-
vironment, buildings, public surfaces and means of transportation accessible to
persons with disabilities.

According to the Decision of the City Administration of the City of Bel-
grade®, the Secretariat for Traffic performs the work related to reconstruction,
maintenance, protection, use and management of municipal roads and streets
in the settlement and monitors the work of public utility companies and entities
that have been entrusted with the business activity of maintaining municipal
roads, streets in the settlement, and state roads (except the motorway), in the
territory of the City of Belgrade. The Assembly of the City of Belgrade found-
ed the Beograd Put (Belgrade Road) Public Utility Company and entrusted it
with the maintenance of streets, local and unclassified roads, road structures
and traffic signalisation.

28 Official Gazette of RS, no. 33/2006

»  Official Gazette of the City of Belgrade, no. 51/2008, 61/2009, 6/2010, 23/2010 and
32/2010)

Collection of Selected Opinions and Recommendations of the Commissioner for Protection of Equality 59



The Commissioner bore in mind that the Secretariat for Traffic of the City
of Belgrade invested certain funds in the previous years in order to facilitate the
movement of persons with disabilities in the territory of the City of Belgrade
(building ramps to access buildings, sloping the curb on pedestrian paths etc.),
as well as the fact that the available funds allocated by the City Budget were re-
stricted. However, on the basis of the documentation submitted by the Secre-
tariat for Traflic, it is obvious that M. S. contacted the Secretariat for the first
time back in 2007 and that the request was forwarded from the Secretariat for
Traffic to the Directorate for Roads on 17 August 2007. Afterwards, M. S. him-
self sent a letter to the Directorate for Roads formally on 30 November 2007.
It clearly arises from this fact that the Secretariat for Traffic of the City of Bel-
grade, of which the Directorate for Roads is a part, undertook no measures to
assign the request of M. S. into the interventions planning programme or nor
provided funds to act according to the request in the period from 2007 to 2011.

While inspecting the circumstances of this case, the Commissioner took
into consideration that the legislator itself, with the final provision of Article
53 of the Law on the Prevention of Discrimination against Persons with Dis-
abilities postponed the application of the provisions of Article 33 that stipulate
the undertaking of measures on the basis of which, inter alia, public surfaces
are made accessible to persons with disabilities. The reason why the legislator
postponed the application of this provision is to provide the local self-govern-
ment units with certain period of time, it assessed to be sufficient, to plan and
provide the funds for the implementation of these measures from the day the
provisions of Article 33 entered into force to the day of their application. In line
with this, in Article 16 with an imperative norm, the legislator established the
duty of the public companies responsible for the maintenance of public sur-
faces to ensure access to the public surfaces to all persons with disabilities, re-
gardless of the type or the degree of their disabilities, not stipulating at all the
possibility of justifying the failings with any objective reason. Therefore, it can
be concluded that the omission of the Secretariat for Traffic of the City of Bel-
grade, as the public authority body in charge of public surfaces maintenance,
to perform its legal obligation, led to the discrimination of M. S. , as well as
all other persons who use wheelchairs, in terms of accessibility of public sur-
faces, which is explicitly forbidden under Article 13 of the Law on the Preven-
tion of Discrimination against Persons with Disabilities as one of the special
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discrimination cases. The consequences of this omission are reflected in the re-
striction of the possibilities of persons who use wheelchairs to enjoy their civ-
il, political, social, economic, cultural and other human rights and freedoms
under the same conditions.

Bearing in mind the aforementioned regulations, the Commissioner for Pro-
tection of Equality is of opinion that the circumstance that the funds for the re-
construction of streets and pavements are limited by a restrictive budget, which
was invoked by the Secretariat in its statement, is not sufficient by itself to con-
clude that discrimination was not committed in this case, as it is alleged in the
statement of the Secretariat. Namely, one cannot overlook the fact that the Secre-
tariat has not fulfilled its legal obligation stipulated in Article 16 paragraph 1 of
the Law on the Prevention of Discrimination against Persons with Disabilities,
which dates back to 1 January 2007 and since then four years and eight months
have passed. While taking a stand, the Commissioner also bore in mind the fact
that four years had passed since M.S. submitted the request, and that, in its state-
ment dated 10 March 2011, the Secretariat alleges that the request of M. S will
be included in the list of the planned interventions to be reviewed and classified
subsequently, if they have “available funds after the implementation of other pri-
orities within its jurisdiction”

Evaluating the established facts and legal regulations, the Commissioner for
Protection of Equality, in accordance with Article 33 paragraph 1 points 1 and
9 of the Law on the Prohibition of Discrimination, issued the Opinion and the
Recommendation to the Secretariat for Traffic of the City of Belgrade in order
to undertake the measures aimed to eliminate the consequences of discrimina-
tion and to fulfil the legal obligations stipulated by the Law on the Prevention
of Discrimination against Persons with Disabilities.

The Recommendation issued to the Secretariat for Traffic of the City of
Belgrade to undertake the necessary measures within its jurisdiction in order
to perform the work related to sloping the curbs of the pavements at the corner
of Prizrenska and Karlovacka streets in Zemun and adapting the pavement in
Prizrenska street is motivated with the fact that with their implementation not
only would the request of M. S. sent to the Secretariat for Traffic and the Direc-
torate for Roads of the City of Belgrade be met, but movement and unhindered
use of the concrete public surface would be enabled both to him and to all per-
sons who use wheelchairs to move around.
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ﬁ COMMISSIONER FOR PROTECTION OF EQUALITY

The Recommendation refers to the undertaking of appropriate measures
and activities within the jurisdiction of the Secretariat for Traffic of the City of
Belgrade in order to remove the barriers that impede movement and make it
difficult for persons with disabilities in squares, streets, at pedestrian crossings
and other public roads is based on the knowledge that there are more public sur-
faces in the territory of Belgrade where those barriers have not been removed.
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Discrimination Complaints on the Basis of Age

5. Discrimination Complaints on the Basis of Age

5.1 The complaint of E. P. against A. bank against discrimination
in the provision of bank services on the basis of age (File no.
947/2011 dated 1.8. 2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of the provisions of the Law on the Prohibition of Dis-
crimination, to issue opinions and recommendations and pass measures stipu-
lated by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of
Discrimination, Official Gazette of RS, n0.22/2009), concerning the complaint of
E. P. from B., the Commissioner for Protection of Equality issues the following

OPINION

The general act of A. bank - Product Description: Current Account Loan dated
18 January 2011, in Article 3 paragraph 1, stipulates the acceptable client catego-
ry, as follows: “physical persons not younger than 18 at the moment of filing the re-
quest and not older than 67 at the moment of the complete repayment - duration of
the permitted overdraft”, denies the right to persons older than 67 to use the cur-
rent account loan bank service, thereby directly discriminating these persons on
the basis of personal characteristic - age.

The Commissioner for Protection of Equality, pursuant to Article 33 paragraph
1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of Discrim-
ination, issues to A. bank the following
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RECOMMENDATIONS

1. A. bank shall eliminate from the general act Product Description: Current Ac-
count Loan dated 18 January 2011, the criterion on the basis of which per-
sons older than 67 are directly discriminated in regard to using the current
account loan bank service on the grounds of age as personal characteristic.

2. In future, A. bank shall take care not to violate the provisions of the Law on
the Prohibition of Discrimination with its general acts and decisions, that is
to say, to abstain from unjustified discrimination or unequal acting and omis-
sion (exclusion, restriction or prioritising) in relation to persons or groups of
persons, based on any personal characteristic.

3 A. bank shall inform the Commissioner for Protection of Equality within a
30-day period from the day of receiving this Opinion with Recommenda-
tion, about the measures undertaken in order to act in line with the Recom-
mendation.

Rationale

The Commissioner for Protection of Equality was contacted with a complaint
dated 15 April 2011 by E. P. from B., who alleged that in A. bank, at the Branch
Office in V., she had been discriminated on the basis of personal characteristic
- age. In the complaint, she alleged that, on 18 March 2011, she had intended to
renew the agreement on the permitted overdraft approved by the bank, but the
bank officer refused to extend the agreement explaining that there was a bank
regulation on the basis of which it was not permitted to make permitted over-
draft agreements with persons over 68 of age.

The Commissioner for Protection of Equality conducted the procedure
aimed at ascertaining the legally relevant facts and circumstances in accordance
with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Pro-
hibition of Discrimination, therefore, the statement of A. bank dated 13 May
2011 was obtained, wherein it is alleged:

- That A. bank is a business bank, which performs its business activities in

accordance with the conditions stipulated by the Law on Banks and the
by-laws of the National Bank of Serbia;
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- That the bank service in question is of an obligational and legal charac-
ter in the field of agreements on credits, meaning that making agreement
on a credit and legal deal presupposes freedom, within the boundaries
of compulsory regulations, and of public order and good business tradi-
tions and that those deals are performed according to free mutual will;

- That a bank operates predominantly with someone else’s funds and that,
basically, it performs the function of a mediator between financial sur-
plus and financial deficit transactions, as well as that the character of its

operations is risky;

- That a credit deal according to its legal and financial elements contains
basic risks of bank operations, that the bank is obliged to evaluate credit
risk on the basis of special regulations. The evaluation must be based on
the quantitative and qualitative criteria being taken into consideration and
the characteristics of the specific debtor and investment;

- That the basic principles of the credit policy applied by the bank are equal
for all its clients in regard to credits issued to general population defined
by the “Policy for Issuing Credits to Physical Persons for Consumer, Cash,
and Car Credits and Credit Cards”,

- That the conditions for determining the acceptable category of clients,
one of which is age (physical persons not younger than 18 at the moment
of filing the request and not older than 67 at the moment of the complete
repayment), cannot be implicated as discriminatory conduct, as this dif-
ferentiation is not unjustified.

A. bank submitted the following evidence with the statement: The Product
Description: Current Account Loan dated 18 January 2011, Annex 12. The basic
principles of the credit policy from the general act of the bank: “Policy for Issu-
ing Credits to Physical Persons for Consumer, Cash, and Car Credits and Cred-
it Cards” and the Decision of the Management Board no. 1-4T/2010 dated 27
October 2010, with a remark that the data is confidential.

The general act - Product Description: Current Account Loan in Article
3 paragraph 2, stipulates the acceptable client category: “physical persons not
younger than 18 at the moment of filing the request and not older than 67 at the
moment of the complete repayment - duration of the permitted overdraft”. The
same regulation is stipulated by the general act of the bank: “Policy for Issuing
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Credits to Physical Persons for Consumer, Cash, and Car Credits and Credit
Cards” adopted on 27 October 2010.

The Commissioner for Protection of Equality shall first state that the Con-
stitution of the Republic of Serbia (Official Gazette of RS, no. 98/2006), in Arti-
cle 21, forbids any form of discrimination, direct or indirect, on any basis, par-
ticularly on race, sex, national origin, social origin, birth, religion, political or
other opinion, property status, culture, language, age, mental or physical dis-
ability. With the constitutional prohibition of discrimination, as a phenomenon
contrary to the principles of a democratic society, the realisation of the princi-
ple of equality is ensured and preconditions created so that legal entities realise
their rights under the same conditions.

The constitutional prohibition of discrimination is elaborated in more de-
tail in the Law on the Prohibition of Discrimination where, in Article 4, the
principle of equality is stipulated so that all persons are equal and enjoy equal
status and equal legal protection regardless of personal characteristics and that
everyone is obliged to respect the principle of equality, that is to say, the prohi-
bition of discrimination. Under the provisions of Articles 5-14 of the Law on
the Prohibition of Discrimination, various forms of violations of the principle
of equality, i.e. of discriminatory behaviour, are defined.

In regard to the facts and circumstances of this specific case, the provi-
sions of Article 6 of the Law on the Prohibition of Discrimination, which de-
fines direct discrimination by stipulating that it is committed if an individual or
a group of persons, on the grounds of his/her or their personal characteristics,
in the same or a similar situation, are placed or have been placed or might be
placed in a less favourable position through any act, action or omission are rel-
evant for the consideration of the case. The provisions of Article 23 of the Law
on the Prohibition of Discrimination are also relevant, which forbid discrimi-
nation on the grounds of age and explicitly establish that the old have the right
to equal access to all public services.

Analysing the allegations from the complaint and the statement, the Com-
missioner for Protection of Equality states that the Product Description: Current
Account Loan dated 18 January 2011 is a general act of the bank, on the basis
of which the bank regulates the relations with its clients and which stipulates
the conditions under which it is possible to use the services of the bank. Indis-
putably, A. bank, as well as all other banks, is authorised to pass general acts
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on the basis of which it regulates its operations, however, all bank acts must be
harmonised with the Constitution and legal regulations, both those in the area
of business operations of banks and other regulations of the Republic of Serbia,
including the regulations that forbid discrimination.

The Commissioner for Protection of Equality evaluated the allegations in
the statement of A. bank that the bank service in question has an obligational and
legal character in the field of agreements on credits, meaning that making agree-
ment upon a legal deal presupposes freedom, within the boundaries of compulso-
ry regulations, of public order and good business traditions and that those deals
are performed according to free mutual will. Regarding this, the Commissioner
states that this specific case pertains to a banking service offered to an infinite
number of potential clients and it is designed to satisfy a certain interest that is
typical for a wide circle of subjects. Thereafter, from the aspect of the Law on the
Prohibition of Discrimination, a current account loan does not have the charac-
ter of an obligational and legal matter, implying the freedom of the contracting
parties, but this is a bank service, which, as such, must be available to all per-
sons under the same conditions, without any discrimination on the grounds of
age or any other personal characteristic.

Indisputably, A. bank with its general act - Product Description: Current
Account Loan dated 18 January 2011 stipulated “the acceptable category of cli-
ents’, as follows: physical persons not younger than 18 at the moment of filing
the request and not older than 67 at the moment of the complete repayment.
Obviously, the result of the application of this criterion is that persons older
than 67 cannot enter into an agreement on current account loan with the bank
under any conditions.

The key issue which needs to be answered in this case is whether discrim-
ination was committed by stipulating the upper age limit for using the current
account loan service.

Reviewing this case, the Commissioner considered the fact that the bank
predominantly operates with someone else’s funds and that the character of its
business operations is risky, as declared in the statement; thus, it is obliged to
perform the credit risk evaluation. Therefore, the bank’s authorisation to per-
form the client’s credit competency evaluation is indisputable as it has a legiti-
mate and legally based interest to ensure adequate profit through the investment
of funds, implying adequate credit risk evaluation when granting a loan. In line
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with this, the bank is sovereign to decide whether a loan will be approved and
what its size will be in every request for a current account loan to be approved.
Thus, the realisation of the legitimate and legally based interest of the bank im-
plies its authorisation to evaluate the financial capacities of each client to repay
the credit account loan in an efficient and timely manner. However, it is obvi-
ous that the client’s age has nothing to do with this evaluation, per se; it does
not have any impact as it is not “financially measurable” and whether the client
will repay the loan in an efficient and timely manner cannot depend on the cli-
ent’s age itself, either. Being a person over 67 cannot imply, in any way, that he/
she does not have financial capacities to repay a loan in an efficient and time-
ly manner, or that his/her financial capacities are lower than the capacities of a
person (adult) younger than 67, since the regular monthly incomes of people
are very different and do not depend on age.

In its statement, A. bank states that the criteria for establishing an accept-
able category of clients, one of which is age, cannot imply discriminatory con-
duct, as “this differentiation is not unjustified”. The Commissioner is of opin-
ion that this stand is unjustified and unacceptable. Namely, the legal principle
of equality (of equal treatment) requires that all persons who apply for the cur-
rent account loan are treated in the same way, on the basis of comparable and
objective criteria. It is evident that age, which was foreseen by the bank as a cri-
terion for the use of current account loan service, deprives a person who does
not meet this criterion of the possibility of having his/her credit capacity evalu-
ated, on the basis of comparable and objective criteria, and to have the current
account loan approved for an adequate amount if he/she has the credit capac-
ity. In this context, the age criterion stipulated by the bank results in the un-
equal treatment of persons older than 67 in relation to all other persons (adult)
younger than 67, thereby persons older than 67 are directly discriminated. Be-
cause the law explicitly prohibits age as a basis for any differentiation or unequal
treatment, it cannot be accepted that there is any objective or reasonable justi-
fication for introducing the age criterion, on the basis of which A. bank differ-
entiates clients - potential users of the current account loan. The Commissioner
emphasises that the evaluation performed by A. bank on the basis of “quantita-
tive and qualitative criteria’, which, as alleged in the statement, “take also into
account characteristics of a specific debtor and the placement”, and must not
cause, in any way, clients to be treated unequally on the basis of any personal
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characteristic of theirs, including age. Only this approach and manner of treat-
ment ensures that all persons can use bank services under the same conditions.

In its statement, A. business bank invokes that it performs its business ac-
tivity in line with the conditions stipulated by the Law on Banks and by-laws
of the National Bank of Serbia. In connection to this, the Commissioner states
that the business activities of this, as well as of other banks, are regulated with
special legal regulations, but these special by-laws on bank operations, as well as
their application, must not be contrary to the constitutional and legal norms on
the prohibition of discrimination. In the procedure according to the complaint
that was conducted, the by-laws of the National Bank of Serbia were not anal-
ysed as they are not of direct importance for the evaluation of the permissibil-
ity of the age criterion for the approval of a current account loan. However, the
Commissioner states that even if the possibility of introducing the age criteria
for using bank services were explicitly allowed, it would not set straight the il-
legality of the age criteria which were stipulated by A. bank for the approval of
a current account loan. Such a stand arises from the fact that even the National
Bank of Serbia itself is obliged to observe legal regulations, both those pertain-
ing to bank operations and to all other legal regulations, including the regula-
tions on equality and prohibition of discrimination. Accordingly, the by-laws
of the National bank of Serbia must not be contrary to the Constitution and the
by-laws of the Republic of Serbia.

Evaluating the established facts and legal regulations, the Commissioner
for Protection of Equality, in accordance with Article 33 paragraph 1 points 1
and 9 of the Law on the Prohibition of Discrimination, issued the Opinion and
the Recommendation to A. bank in order that it undertake actions to eliminate
direct discrimination of persons older than 67.
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5.2 The complaint of Lj. B. S. against the K.c.s. - Clinic ... against
employment discrimination on the grounds of age (File. no.
1110/2011 dated 12. 9. 2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrim-
ination, to issue opinions and recommendations and pass measures stipulated
by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of Dis-
crimination, (Official Gazette of the Republic of Serbia, no. 22/2009), concern-
ing the complaint of Lj. B. S. from B., the Commissioner for Protection of Equal-
ity issues the following

OPINION

The C.C.S. (org. K. c. s.) - Clinic ... on 7 June 2011, through the National Em-
ployment Service - Belgrade Branch Office, published an advertisement looking
to employ a nurse for a definite period of time, wherein a condition was stipu-
lated that “nurses are not to be older than 35”. By setting this condition, equal
possibilities for gaining employment in relation to persons older than 35 were
violated, whereby direct discrimination on the grounds of age in the area of la-
bour was committed, prohibited under Article 6, 16 and 23 of the Law on the
Prohibition of Discrimination.

The Commissioner for Protection of Equality, pursuant to Article 33 paragraph
1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of Discrim-
ination, issues to the C.C.S. the following

RECOMMENDATIONS

1. The C.C.S. - Clinic for ... shall establish, by means of a general act on system-
atisation, the positions in regard to which the age of an employee, as a person-
al characteristic, represents a special condition for performing the job, if there
is a justified need for that, thereby respecting the imperative legal regulations
according to which age, as any other personal characteristic, must represent
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areal and decisive condition for performing the job within the framework of
the position, with regard to the character and characteristics of the job and
the conditions it is performed in.

2. 'The C.C.S. shall, when advertising jobs and sending requests to the National
Service to offer a selection of persons for to employ (Article 34 of the Law on
Employment and Unemployment Insurance), set only those conditions for
performing the job that are determined by the general act on systematisation.

3. The C.C.S. shall undertake all necessary measures to prevent violation of
equal opportunities for establishing employment when advertising jobs and
selecting applicants, i.e. unjustified differentiation or unequal treatment and
omission (exclusion, restriction or prioritising) based on any personal char-
acteristic of the applicant, including age.

4. The C.C.S. shall inform the Commissioner for Protection of Equality within a
30-day period from the day of receiving this Opinion with Recommendation,
about the measures undertaken in order to act in line with the Recommendation.

Rationale

The Commissioner for Protection of Equality was contacted with a complaint
on 28 June 2011 by Lj. B. S. from B., wherein she alleged that she was discrim-
inated in the employment procedure by the employer C.C.S. - Clinic for ..., on
the basis of age. According to the allegations in the complaint, the National Em-
ployment Service informed the complainant orally that the Clinic for... sought
several replacement nurses, aged under 35. According to the allegations in the
complaint, upon the complainant’s insistence, J. B. B., employed with the Na-
tional Employment Service, talked with the employer and entered the complain-
ant into the list of applicants. In the complaint, it is also alleged that on 14 June
2011, the complainant had an interview for a job at the Clinic for..., which was
attended by the head nurse of the Clinic and the head nurse of the ward, and
that she was adduced that the condition for establishing employment was that
the applicants are younger than 35. The complainant further alleges that, at the
insistence of the complainant, the interview was conducted, that the complain-
ant left a good impression considering her employment history and the job that
she performed, and that she was then that age was not important.
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In the supplement to the complaint dated 3 August 2011, the complainant al-
leged that Lj. N., head nurse of the Clinic for..., had been rather kind during the
interview, that she had conducted the interview properly and had shown inter-
est in her employment history. According to the complainant’s allegations, the
under 35 age condition was stipulated at the level of the C.C.S., which compris-
es 24 clinics. She clarified that she could have been highly ranked according to
the other conditions advertised for the job as her average grade was 4.81 and
she had passed her professional examination and had a 10-year long employ-
ment history. However, she did not get the job.

Alongside the complaint and during the procedure, the following evidence
was submitted: a photocopy of the advertisement of the C.C.S. - Clinic for ...
delivered to the National Employment Service on 7 June 2011, the complaint
of Lj. B. S. to the National Employment Service dated 15 July 2011, the reply of
the National Employment Service to the complaint, no. 0110-71-2/2011 dated
21 July 2011, and the Ombudsman’s memo no. 13-1697/11 dated 14 July 2011
directing the complainant to contact the Inspectorate for Labour of the Minis-
try of Labour and Social Policy.

The Commissioner for Protection of Equality conducted the procedure
aimed at ascertaining the legally relevant facts and circumstances in accordance
with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Pro-
hibition of Discrimination, therefore, during the procedure, a written statement
was requested from the director of the C.C.S. and the director of the Clinic for...

The C.C.S. delivered the statement on the complaint’s allegations, whereas the
Clinic for... did not deliver a statement on the complaint’s allegations. In the state-
ment of the director of the C.C.S. dated 23 August 2011, the following is alleged:

- That in the C.C.S., there is a permanent problem of a deficit of second-
ary education level medical staff and other profiles, and that the problems
occurring are related to burden of the work, size of the income, and the
examples of providing immeasurable self-abnegation, sacrifice and other
moral and ethical values, and these criteria are becoming ever more dom-
inant in the selection of an occupation;

- That age has never been nor will it be an eliminatory condition, a decisive
one in the selection of an applicant in the employment process in any of
the working units in the C.C.S. In that sense, the requirements formulated
as a remark to the applicants in relation to age do not have an eliminatory
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element, but they are a reflection of the long experience of the head nurs-
es of the clinics and wards who observed that younger persons perform
the assignments with ease, in a more rational and enthusiastic manner,
especially when carrying out more demanding assignments. On the ba-
sis of the aforementioned reasons, all executive nurses tend to take into
consideration age limit as a competent and primary fact when selecting
an applicant;

That in this specific case, Lj. B. S. is turning 42, and that the request of the
Clinic for... was directed at the replenishment of job vacancies in the most
demanding ward, where the work is performed in shifts, where the pa-
tients have difficult treatments under continuous monitoring, which de-
mands exceptional engagement of secondary and higher education lev-
el medical staff. The C.C.S. expresses its readiness to invite Lj. B. S. to an
interview as soon as there is an opportunity for establishing employment

for jobs and assignments within the framework of her profession;

That the prescribed age was not an eliminatory factor when selecting ap-
plicants, but, simply, the applicant, who had left a very positive impres-
sion during the interview with the members of the commission, was not
selected due to the fact that she was over 35 - which was a condition of
the job advertisement;

- That the experience of the employees provides the bases and elements for
setting criteria that certainly cannot be anti-constitutional and anti-legal,
but can be elementary when selecting an appropriate applicant, depend-
ing on the clinic and the types of jobs advertised;

That, in this specific case, there is no intention to discriminate or to jeop-
ardise the fundamental rights of the complainant, and certainly not of an
offensive nature, as well as that the C.C.S. expresses its readiness to invite
the applicant in cooperation with the National Employment Service when
the next job is advertised.

The National Employment Service — Belgrade Branch Office, in its reply
to the complaint of Lj. B. S., dated 21 July 2011, alleges that it has excellent co-
operation with the Clinic for..., the C.C.S.. This cooperation is reflected in the
Clinic for... frequently contacting it with a request to employing nurses. In the
reply, it is stated that the employer set the under-35 age limit because the work
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is hard and performed in night shifts. The practice of the National Employment
Service is, unless programmes in question are not intended for employment of
persons of certain age, that the advisor informs unemployed persons that for
that specific type of job, younger persons have priority, but he/she also informs
those older than the age stated thereof.

The Commissioner for Protection of Equality shall first state that the Con-
stitution of the Republic of Serbia (Official Gazette of RS, no. 98/2006), in Arti-
cle 21, forbids any form of discrimination, direct or indirect, on any basis, par-
ticularly on race, sex, national origin, social origin, birth, religion, political or
other opinion, property status, culture, language, age, mental or physical dis-
ability. With the constitutional prohibition of discrimination, as a phenomenon
contrary to the principles of a democratic society, the realisation of the princi-
ple of equality is ensured and preconditions created so that legal entities realise
their rights under the same conditions.

The constitutional prohibition of discrimination is elaborated in more de-
tail in the Law on the Prohibition of Discrimination where, in Article 4, the
principle of equality is stipulated so that all persons are equal and enjoy equal
status and equal legal protection regardless of personal characteristics and that
everyone is obliged to respect the principle of equality, that is to say, the pro-
hibition of discrimination. The provision of Article 16 paragraph 1 of the Law
on the Prohibition of Discrimination forbids discrimination in the sphere of la-
bour, i.e. violation of equal opportunities for establishing employment relation
or enjoying the equal conditions of all the rights in the sphere of labour. A job-
seeker also enjoys protection against discrimination according to paragraph 2
of the aforementioned Article.

In regard to the facts and circumstances of this specific case, the provision of
Article 6 of the Law on the Prohibition of Discrimination, which defines direct
discrimination by stipulating that it is committed if an individual or a group of
persons, on the grounds of his/her or their personal characteristics, in the same
or a similar situation, are placed or have been placed or might be placed in a
less favourable position through any act, action or omission, is relevant, as is
the provision of Article 23 paragraph 1 of the Law on the Prohibition of Discrim-
ination, which prescribes that discrimination on the grounds of age is forbidden.

From the aspect of the Law on the Prohibition, the possibility of establishing
employment must not be violated, so that all jobseekers have equal conditions
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without any discrimination on the grounds of age or any other personal charac-
teristic. Also, according to the Law on Employment and Unemployment Insur-
ance (Official Gazette of RS, no. 36/2009), an employer is obliged to ensure the
equal treatment of persons who contact him/her for a job interview. The Law
on Labour (Official Gazette of RS, no. 24/2005, 61/2005 and 54/2009) contains a
set of provisions referring to the prohibition of discrimination - Article 18 pro-
hibits both direct and indirect discrimination against persons seeking employ-
ment and employees in terms of their sex, origin, language, race, colour of skin,
age, pregnancy, health status or disability, nationality, religion, marital status,
familial commitments, sexual orientation, political or other belief, social back-
ground, financial status, membership in political organisations, trade unions or
any other personal quality; whereas, Article 20 paragraph 1 point 1 prescribes
that discrimination is prohibited in relation to employment conditions and the
selection of candidates for a job.

Indisputably, the C.C.S. - Clinic for..., as the employer, stipulated the condi-
tion that nurses are not to be older than 35. Namely, in the C.C.S. ‘s job adver-
tisement, which was delivered to the National Employment Service on 7 June
2011, it is stated that: “for the needs of the Clinic for... - C.C.S., a number of nurs-
es (6) should be sent for a job interview to replace nurses absent due to materni-
ty leave. They should not be older than 35, the average grade should be 3.5 and
they should have passed the professional examination.”

Setting the upper age limit for applying for the position of a nurse evidently
results in the early elimination of nurses older than 35 who are potentially inter-
ested in this job, just because of their personal characteristic, i.e. they are denied
the opportunity to have their professional skills and competencies evaluated under
equal conditions during the selection procedure. Consequently, the allegations in
the statement of the C.C.S. that “age has never been nor will be an eliminatory con-
dition, the decisive one in the selection of an applicant in the employment process in
any of the working units in the C.C.S. In that sense, the requirements formulated as
a remark to the applicants in relation to age do not have an eliminatory element”
are unacceptable. Namely, the text of the advertisement itself confirms exactly the
opposite. That it is about a condition of an eliminatory character is also confirmed
by the fact provided in the statement of the C.C.S. that the complainant had left a
good impression during the interview with the members of the commission, but
she was not selected because of the fact that she was over 35.
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In order to determine whether, by stipulating the upper age limit for es-
tablishing employment as a nurse for definite period of time with the C.C.S.
- Clinic for..., the equal opportunities for establishing employment were vi-
olated, i.e. whether discrimination was committed on the grounds of age, it
is necessary to examine whether this aspect of excluding nurses older than
35, potentially interested in the position, can be considered permissible and
justified. Namely, under Article 16 paragraph 3 of the Law on the Prohibi-
tion of Discrimination, it is stipulated that different treatment, exclusion or
giving priority on account of the specific character of a job, for which an
individual’s personal characteristic constitutes the real and decisive con-
dition for performing the said job, if the objective to be achieved is justi-
fied, is not considered discrimination. A similar provision is contained in
Article 22 paragraph 1 of the Labour Law and it stipulates that differenti-
ation or prioritisation for a certain job is not considered discriminating
when the character of the work is such or the work is done under such
circumstances that the characteristics related to some of the grounds re-
ferred to in Article 18 of the Labour Law represent the real and decisive
requirement for performance of such job, and that the aim wished to be
achieved is justified.

In this regard, the Commissioner first states that the Constitution of RS
and the relevant legal regulations prohibit differentiation or unequal conduct
when stipulating conditions for employment and carrying out the selection of
applicants for performing a specific job on the basis of age, therefore, the ex-
ceptions of this rule must be very restrictively interpreted and only accepted as
justified in situations when age is the real and decisive factor for the possibility,
or for the impossibility of performing a specific job, bearing in mind its char-
acter and characteristics.

In accordance with the provisions of Article 16 paragraph 3 of the Law on
the Prohibition of Discrimination and Article 22 paragraph 1 of the Labour Law,
in order to determine whether by excluding the possibility of establishing em-
ployment in the position of a nurse, discrimination was committed in regard to
persons older than 35, the following should be examined: 1) whether in the spe-
cific case, the age of 35 represents the real and decisive condition for perform-
ing the job of a nurse, bearing in mind its character and characteristics, and 2)
whether the purpose wished to be achieved thereof is justified.
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The C.C.S,, like all other employers, sets the conditions for every position
with an appropriate act on systematisation, which implies establishing the ob-
jective conditions to be met by employees in specific positions. However, in its
statement, the C.C.S. does not invoke the conditions established in a systemati-
sation act, but, instead of that, it is stated in the statement that “the position in
question is in the most demanding ward, where the work is performed in shifts,
where the patients have difficult treatments under continuous monitoring, which
demands exceptional engagement of secondary and higher education level medi-
cal staff.” Also, the statement invokes the general assessment of the head nurses
of the clinics and wards, who allegedly “based on their long experience, observed
that younger persons perform the assignments with ease, in a more rational and
enthusiastic manner, especially when performing more demanding assignments”

Indisputably, the C.C.S. may stipulate the conditions to be met by the ap-
plicants to perform the work in specific positions, as well as to be guided by the
need for a better and more efficient organisation of the work and by the profes-
sional standards of medical staft work thereof. However, it cannot be accepted
that age is the real and decisive condition for performing the job of a nurse, as
there is no one exact piece of evidence that the job of a nurse can only be per-
formed by persons under 35, even when performing the work in “the most de-
manding ward’, in shifts, which includes work with patients who “have difficult
treatments under continuous monitoring”. There is no basis for the supposition
that, in any ward of the Clinic for..., a nurse who is, for example 30, will perform
the assignments better than a nurse who is, for example, 40 because individu-
al skills, professional competencies, capabilities and characteristics of nurses, as
well as persons from other medical and all other professions, are very different,
which is a well-known fact. In that sense, the supposition that “younger persons
perform the assignments with ease, in a more rational and enthusiastic manner” is
absolutely arbitrary and based on a common stereotype and prejudice. The Com-
missioner points out that if age is set as a condition for performing the work of
anurse in a certain ward, that would mean that every nurse in that ward, when
he or she turns certain age, must be re-assigned to another position as he/she
ceases to meet the age-related condition for performing the assignments.

Bearing in mind these facts, the Commissioner takes the stand that age is not
the real or the decisive condition for performing the job of a nurse, considering
both the character and characteristics of the job performed and the conditions
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under which the job is performed. Consequently, there are no objective reasons
for the introduction of an age restriction for performing the job of a nurse.

Although, the C.C.S. does not explicitly state the purpose of the introduc-
tion of an upper age limit as the eliminatory criterion for the job of a nurse, on
the basis of the statement, it can be concluded that the purpose of the restriction
is the endeavour to ensure adequate human resources for performing the work.
However, the Commissioner states that the realisation of a legitimate cause must
not lead to discrimination. Concretely, with the introduction of the upper age
limit, as an eliminatory condition, direct discrimination was committed against
all nurses older than 35 in relation to persons under 35, since the stipulation of
this condition was justified neither from the aspect of purpose, nor from the as-
pect of the consequences it has caused.

One should bear in mind that in this specific case, the subject of consider-
ation is not the treatment of the complainant by the C.C.S. The essence of this
case is to examine, on the basis of all the relevant facts and circumstances, and in
line with the imperative regulations on the prohibition of discrimination, wheth-
er the C.C.S. violated equal opportunities for establishing employment by set-
ting an age limit as the condition for performing the job of a nurse at the Clin-
ic for..., which is contained in the request directed to the National Employment
Service to offer a selection of persons for establishing employment. Therefore,
the statements of the C.C.S. on the professional capabilities and qualities of the
complainant herself, on the non-existence of the intention to discriminate her,
as well as the expressed readiness of the C.C.S. to invite her again in coopera-
tion with the National Employment Service when the next job advertisement is
published etc., are entirely irrelevant.

The Commissioner states that the C.C.S. is fully free to decide indepen-
dently, in line with the current regulations and on the basis of objective crite-
ria, about the selection of persons who will be employed or engaged, evaluating
their professional skills, competencies and capabilities. What the C.C.S. must
not do is set conditions for establishing employment concerning personal char-
acteristics of applicants, and which are not the real and decisive condition for
performing the job, with regard to the character and characteristics of the job
and the conditions it is performed in. Such conduct is unlawful and represents
a violation of the imperative regulations on the prohibition of discrimination,
which are binding for all legal entities.
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The Commissioner took into consideration the statement of the National
Employment Service, wherein it is stated that if the programmes intended for
the employment of persons of a certain age is in question, the advisor of the Na-
tional Employment Service informs unemployed persons that younger persons
are prioritised for the specific type of work, but he/she also informs unemployed
persons older than the age set forth. Not entering into the veracity of these al-
legations, the Commissioner states that they are not relevant for taking a stand
in this case, since in the memo of the C.C.S. directed to the National Employ-
ment Service, the age was explicitly determined as the eliminatory condition.
On the other hand, although in this specific case, upon insistence of the com-
plainant herself, she was directed to the interview with the employer, this cir-
cumstance is not relevant as well, as by the setting age as the eliminatory condi-
tion for performing the job of a nurse, all potentially interested nurses who are
seeking work, and who do not meet this condition, are directly discriminated.
Thereby, it is necessary to bear in mind that no one can be expected to apply to
an advertisement for a job knowing a priori that, due to the eliminatory condi-
tion set, he/she does not stand a chance of being employed.

Evaluating the established facts and legal regulations, the Commissioner for
Protection of Equality, in accordance with Article 33 paragraph 1 points 1 and
9 of the Law on the Prohibition of Discrimination issued the Opinion and the
Recommendation to the C.C.S. in order to that it undertake actions to prevent
violation of equal employment opportunities and any form of discrimination of
jobseekers, on the basis of any personal characteristic of theirs, including age.
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6. Discrimination Complaints
on Any Other Bases

6.1. The complaint of A. C. against the Hungarian National Minor-
ity Council against discrimination concerning the scholarship
conditions for students who completed their education in the
Hungarian language (File. no. 836/2011 dated 27.07.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of the provisions of the Law on the Prohibition of Dis-
crimination, to issue opinions and recommendations and pass measures stipu-
lated by law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of
Discrimination, (Official Gazette of the Republic of Serbia, no. 22/2009), con-
cerning the complaint of the DZVM from B., the Commissioner for Protection
of Equality issues the following

OPINION

With the Decision on the Manner of Publishing a Public Call, the Implemen-
tation of the Procedure and the Applications Crediting System for the Schol-
arship Programme of Students of the HNMC (orig. NSMNM) dated 05 April
2011, which stipulates the operational conditions of the higher education schol-
arship programme, the principle of equality was violated, whereby the direct
discrimination of certain categories of students who completed their schooling
in Hungarian, was committed on the basis of their personal characteristics and
personal characteristics of their parents, as follows:
a) Those who enrolled in a higher education institution the founder of which is
not the Republic of Serbia compared to those who study in a higher educa-
tion institution the founder of which is the Republic of Serbia;
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b) Those whose parents have a higher level of education compared to those
whose parents have a lower level of education , i.e. lower professional edu-
cation;

¢) Those who are not entered into the special voters register of the Hungarian
national minority compared to those who are;

d) Those who have not declared their intention to be entered into the special
voters’ register compared to those who have;

e) Those who completed secondary school in Hungarian in their place of domi-
cile study compared to those who completed secondary school in Hungarian
out of their place of domicile.

The Commissioner for Protection of Equality, pursuant to Article 33 paragraph
1 point 1 and Article 39 paragraph 2 of the Law on the Prohibition of Discrim-
ination, issues to the HNMC the following

RECOMMENDATION

1. The HNMC shall eliminate from the Decision on the Manner of Publishing
a Call, the Implementation of the Procedure and the Applications Crediting
System for the Scholarship Programme of Students of the HNMC, dated 05
April 2011, the conditions and criteria that violate the principle of equality
to certain categories of students who completed their schooling in Hungar-
ian, and On the basis of their personal characteristics and the personal char-
acteristics of their parents.

2. The HNMC shall take care, in future, not to violate the provision of the Law
on the Prohibition of Discrimination with its decisions, that is to say, to ab-
stain from unjustified differentiation or unequal conduct and omission (ex-
clusion, restriction or prioritising), in relation to an individual or a group of
persons, which is based on any personal characteristic.

3. The HNMC shall inform the Commissioner for Protection of Equality with-
in a 30-day period from the day of receiving this Opinion and Recommen-
dation about the measures undertaken in order to act in line with the Rec-
ommendation.
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Rationale

The Commissioner for Protection of Equality was contacted on 05 May 2011
with a complaint by A. C. (C. A.), the president of the DCVH (orig. DZVM),
alleging that with the Decision on the Manner of Publishing a Public Call, the
Implementation of the Procedure, and the Applications Crediting System for the
Scholarship Programme of Students of the HNMC dated 05 April 2011 (herein-
after: The Decision), discrimination was committed on several bases: national-
ity, language, origins and age.

The following was alleged in the complaint:

- That the HNMC brought the Decision on the Manner of Publishing
a Public Call, the Implementation of the Procedure, and the Applica-
tions Crediting System for the Scholarship Programme of Students of the

HNMC dated 05 April 2011, in accordance with the HNMC Strategy
for Development of Education aimed to increase the number of Hun-
garian nationality students in the period 2010 - 2016,

- That in Article 2 paragraph 1 of the aforementioned Decision, it is
stipulated that those applicants of Hungarian nationality who have ac-
quired the condition to enrol in the first year of studies in state higher
education institutions as students financed from the state budget and
who completed their education (elementary and secondary) taught
in the Hungarian language can apply to the Call for Scholarship Ap-
plications, whereby “discrimination on the basis of national origin of
the applicants who are not determined by national origin” was com-
mitted; also, discrimination on the grounds of differentiation between
the “state” and “private” higher education institutions, as well as dif-
ferentiation between students who have already studied (2nd or 3rd
year of studies) and those who have just acquired the right to enrol
in the first year of studies;

- That in Article 9 of the aforementioned Decision, the criteria and the
manner of crediting the submitted applications are stipulated, and the
applicants are differentiated by the credit system in terms of the profes-
sional education of their parents;

- That in Article 9 paragraph 1 point 5, it is stipulated that being entered
into the special voters’ register of the Hungarian national minority, or
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declaring an intention to be entered into the special voters’ register by
juvenile applicants, is specially credited;

- That the fact that the order of applicants in the final list, i.e. the outcome
of the Call procedure, is independently decided by the president of the
administrative office of the National Council (who is also the president of
the Council), as well as that the decision is final and that applicants have
no right to appeal, is an issue of concern.

The DZVM submitted the text of this Decision in Hungarian and in Ser-
bian alongside the complaint.

The Commissioner for Protection of Equality conducted the procedure for
purpose of establishing the legally relevant facts and circumstances, and in ac-
cordance with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on
the Prohibition of Discrimination, the statement of the HNMC was obtained,
wherein the following is alleged:

- That the Law on National Minorities Councils® sets forth the right of the
National Minorities Councils to establish scholarships from their own
funds and to stipulate the criteria and decision-making procedures on
granting scholarships with its acts and to implement the granting pro-
cedure thereof;

- That the acts and decisions of the HNMC in the sphere of education are
passed in accordance with the Strategy for Development of Education for
the period 2010-2016 that was adopted by the National Council and that
defines a significant increase of the number of members of Hungarian com-
munity with a higher education, as one of the goals;

- That national origin was not set as a condition for receiving a scholar-
ship, but the language of education in primary or secondary school is a
condition for taking part in the future call;

- That the right to scholarship is conditioned by the enrolment of a student
into a domestic “state faculty or college”, financed from the budget of RS,
i.e., that the differentiation was made in relation to who finances the stud-
ies - self-financed or financed from the budget of RS, and not on the ba-
sis who is the founder of the higher education institution. Self-financing
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students are excluded from the scholarship because the intention is to give
opportunities to the most diligent students and to those who are not able
to finance their studies due to their economic situation;
That the scholarship is granted only to first year students because the fi-
nancial means are limited and the primary goal is to influence the num-
ber of future students;
That deficit professions were determined on the basis of an analysis of of-
ficial data on the number and national composition of students at certain
faculties and study programmes, therefore, all those professions where the
number of Hungarian students in the total number of students is signifi-
cantly less the share of the Hungarian population in the total population,
are determined as deficit professions;
That lower professional education of parents is additionally credited be-
cause there is a justified assumption that, in those families, parents are less
motivated to send their children to school, and, as a rule, their economic
position is poorer;
That crediting due to being entered into the Hungarian national minor-
ity voters’ register is not a condition to receive the scholarship, but it is
only one of the bases for crediting, and it has been introduced because
this is a scholarship of the Hungarian National Minority Council; that
such a criterion is justified and necessary since the National Council is
elected by the persons entered in the special voters’ register, as well as
that the enrolment is possible at any time following a very simple pro-
cedure;
That there is the possibility that some students when submitting their ap-
plication are still underage and therefore they do not have the right to be
entered into the special voters’ register, and for this reason they can declare
their intention to be entered into the special voters’ register of the Hungar-
ian national minority, thereby, they will not be placed in an adverse situa-
tion compared to scholarship applicants of age;
That by determining credits on the basis of the language of secondary ed-
ucation, the goal of the scholarship and the interest of educating members
of the Hungarian community in their mother tongue were prioritised;
- That completed secondary education in Hungarian is credited different-
ly depending on whether a student completed school in his/her place of
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domicile or not, was motivated by social measures and the intention to
support those applicants who accepted certain costs and additional bur-
den in order to be educated in their mother tongue, since going to school
in another place or municipality implies larger effort and higher costs both
for the student and his/her family;

- That Article 12 paragraph 3 does not allow the right to appeal, but in the
published Call For Scholarship Applications, the right to appeal will be
set forth, in the event of a mistake being made when giving credits or de-
termining the total number of credits; that the scholarship rules do not
allow the Council to be arbitrary since the order is established on the ba-
sis of objective crediting;

- That the scholarships of the Council are not about the right to scholarship
determined by law but about an incentive, and that establishing a special
appeal procedure and two-instance decision-making is neither the con-
stitutional nor legal obligation of the Council.

The Constitution of the Republic of Serbia (Official Gazette of RS, no.
98/2006), in Article 21, forbids any discrimination, direct or indirect, on any
grounds.

The Law on the Prohibition of Discrimination, in Article 4, stipulates the
general prohibition of discrimination by stipulating that all persons are equal
and enjoy equal status and equal legal protection regardless of personal char-
acteristics, and that everyone is obligated to respect the principle of equality.

Under the provision of Article 8 of the Law on the Prohibition of Dis-
crimination it is stipulated that a violation of the principle of equality occurs
if an individual or a group of persons, on account of his/her or their person-
al characteristics, is denied rights and freedoms or has obligations imposed,
in an unwarranted manner, that are not denied to or imposed upon another
person or group of persons in the same or a similar situation, if the objective
or the consequence of the measures undertaken is unjustified, and if the mea-
sures undertaken are not commensurate with the objective achieved thereby.

The Decision on the Manner of Publishing a Public Call, the Implementa-
tion of the Procedure and the Applications Crediting System for the Scholarship
Programme of Students of the HNMC dated 05 April 2011, which stipulates the
operational conditions of the higher education scholarship programme, differen-
tiates certain categories of students who completed their schools in Hungarian,
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as follows: those enrolled in a higher education institution not founded by the
Republic of Serbia compared to those who study at a higher education institu-
tion founded by the Republic of Serbia; those whose parents have higher level
education compared to those whose parents have a lower education level, i.e.
lower professional education; those who are not entered into the special voters’
register of the Hungarian national minority compared to those who are; those
who have not declared their intention to be entered into the special voters’ reg-
ister compared to those who have; and those who completed their secondary
school in Hungarian out of their place of domicile compared to those who com-
pleted secondary school in Hungarian in their place of domicile.

In order to examine whether, with the Decision, the principle of equali-
ty had been violated in relation to the aforementioned categories of students,
whether they had received unequal treatment during the application and rank-
ing process, it was necessary to review the Decision in its entirety and each in-
dividual condition for applying and criterion for ranking, set forth in the dis-
puted Decision. Consequently, the following was reviewed:

- Whether the goal to be achieved is allowed and justified,

- Whether the goal can be achieved with the stipulated measure, i.e. wheth-
er there is commensuration between the measures and goals undertaken
that are being achieved with that measure, as well as

- Whether there is an objective and reasonable justification to deny the
rights set forth in this measure to certain categories of students who com-
pleted schooling in Hungarian.

Analysing the permissibility and justification of the Decision, bearing in
mind the legal norms on the jurisdiction of the national minority councils and
the explanation delivered by the HNMC, it is obvious that the goal in question is
allowed and justified. Namely, pursuant to Article 2 of the Law on National Mi-
nority Councils, the National Councils represent national minorities in the areas
of official use of language, education, information in the languages of national
minorities and culture; participate in the decision making process, make deci-
sions on issues concerning these areas and found institutions related to these ar-
eas. The HNMG, like all other national minority councils, has the right to estab-
lish scholarships from its own funds and stipulate the criteria and the procedure
on granting scholarships, and conduct the procedure for their granting with its
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acts. Consequently, the HNMC was authorised to issue the Decision and this au-
thorisation is not compromised in any way. On the contrary, the readiness of the
National Council to allocate a portion of its available funds to scholarships for
students represents a positive example of the realisation of the right of national
minorities to self-govern in education, since this is a measure aimed at increas-
ing the number of highly-educated members of the Hungarian national minor-
ity and, as such, is highly commendable.

In regard to the conditions for applying for the scholarship, in Article 2 of
the Decision, it is established that the right to scholarship is acquired by a stu-
dent:

a) who enrols in the first year of studies for the first time,

b) who is enrolled in a higher education state institution in the Republic

of Serbia,

c) whose schooling is charged to the state (so-called budget students),

d) who completed primary or secondary school in Hungarian.

The first set condition is justified both from the aspect of the goal and the
aspect of the consequence. As stated in the statement of the National Council,
this condition was set as the financial means were restricted and the primary
goal was to influence an increase in the number of future students, i.e. the num-
ber of citizens with a higher education.

The second and third conditions, related to the enrolment of students to
a state higher education institution in the Republic of Serbia, i.e. to the studies
charged to the budget of RS, do not have an objective and reasonable justifica-
tion, bearing in mind the goal of the Decision.

Considering these conditions, the Commissioner first states that Article 19
paragraph 3 of the Law on the Prohibition of Discrimination explicitly forbids
discrimination against educational institutions that operate in accordance with
the law and other regulations, and against persons who use or have used the ser-
vices of these institutions. In order to establish whether the different treatment
of students in regard to whether they have enrolled in a state or a private high-
er education institution in the Republic of Serbia, i.e. whether their studies are
charged to the budget of RS or they finance their education themselves, repre-
sents discrimination, it was necessary to consider whether the goal determined
with the Decision was realised by setting this condition, whether the principle
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of commensuration (proportionality) was respected, and whether there is an ob-
jective and reasonable justification to actually deny the right to apply for schol-
arship to students who have completed their schooling in Hungarian, enrolled
the first year of studies and finance their education themselves.

In the statement of the National Council, it is alleged that the right to schol-
arship is conditioned by the enrolment of a student in a domestic “state faculty
or college” charged to the budget of RS, i.e. in relation to whether they are self-
financed students or students financed by the budget of RS, and not on the basis
who is the founder of the higher education institution. Further, it is alleged that
self-financing students are excluded from the scholarship because the intention
is to give study opportunities to the most diligent students, and those who are
not able to finance their studies due to their economic situation.

The Commissioner is of opinion that these arguments cannot be accepted
as they are based on ungrounded assumptions that students who enrol in stud-
ies financed from the budget are more diligent (better achieving) and that their
financial situation is poorer in comparison to self-financing students.

Namely, if the goal was indeed to give priority for scholarship grants to
more successful applicants, which is quite legitimate, then the sufficient crite-
rion was the achievement in secondary school, since the scholarship is granted
to students enrolling in the first year of studies, and what their achievements
in the studies will be cannot be known in advance. By introducing the budget
student status as a special condition for applying, self-financing students are a
priori eliminated as applicants and their right to apply for scholarship with the
other applicants is denied. Bearing in mind the consequences it produces, this
condition is unacceptable as there is no commensuration (proportionality) be-
tween the goal wished to be achieved and the consequences caused by the in-
troduction of this condition. Thereby, one should bear in mind that the princi-
ple of commensuration orders that whenever an individual right is derogated,
there is a balance between the requirement of an equal treatment and the goal,
the achievement of which is aspired to. Consequently, the realisation of the goal
must not lead to a discriminatory result.

On the other hand, although the goal to grant scholarships to students in
a poorer financial situation is fully legitimate, the assumption that budget stu-
dents have a poorer financial situation in relation to self-financing students is
unsustainable and ungrounded, since the enrolment of students in a higher
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education institution with a self-financing student status is determined by var-
ious objective and subjective reasons. Thus, e.g., in some individual cases, it is
possible that a scholarship for a private faculty situated in the place of domi-
cile of a student is lower than the costs of living that the student would have if
his/her studies were charged to the state, but at a faculty out of his/her place of
domicile. Under such circumstances, a student in a poorer financial situation
would opt to enrol in a higher education institution as a self-financing student.

The last condition for applying for a scholarship, that the student complet-
ed primary or secondary school in Hungarian, is justified from the aspect of the
goal and the aspect of the consequence, bearing in mind the role and authori-
ties vested that the HNMC has in the sphere of education.

The Commissioner also considered, besides the conditions under which
students may apply for studies, the criteria for assessing applicants. Article 9
paragraph 1 of the Decision stipulates the following criteria:

- a deficit profession at the faculty level education (10 credits),

- higher education in Hungarian (3 points),

- average grade achieved in secondary school at the end of the school year

multiplied by 3,

- parents’ education 2 credits in total, whereby 2 credits are granted for par-
ents who completed primary school or lower education, 1.5 credits for
parents who completed secondary school, and 1 credit for parents who
have a higher education,

- entry in the voters’ register of the Hungarian national community; dec-
laration of intention of an underage person to enter the voters’ register
(25 points),

- secondary school graduation in the year of publishing of the Call (14
points),

- completed three-year secondary school in the year of publishing of the
Call (10 points),

- enrolment in a faculty in the year of publishing of the Call, financed by
the state (25 points),

- enrolment in a college in the year of publishing of the Call, financed by
the state (10 points),

- secondary education completed in Hungarian in the territory of the local
self-government different to the place of domicile of a student (10 points),
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- secondary education completed in Hungarian in the territory of the local
self-government in the place of domicile of a student (5 points).

In regard to criteria 1-3, 6 and 7, the Commissioner is of opinion that their
introduction is objectively justified, both from the aspect of the goal and the as-
pect of the consequence.

In regard to the criterion 4, the Commissioner is of opinion that this one does
not have any objective and reasonable justification, bearing in mind the goal of
the Decision. Although it is fully legitimate to prioritise the applicants coming
from families in a poorer financial situation when granting a scholarship, credit-
ing parents’ educational level does not support the realisation of this goal. The ar-
guments alleged in the statement of the National Council are unacceptable: “that
lower professional education of parents is additionally credited because there is
a justified assumption that, in those families, parents are less motivated to send
their children to school, and, as a rule, their economic position is poorer”. As ex-
perience shows, the financial situation of an individual is not directly conditioned
by the level of his/her education, but depends on a series of objective and subjec-
tive circumstances. On the other hand, the assumption that parents with a lower
professional education are less motivated to educate their children is ungrounded.
Moreover, one could assert just the opposite from numerous examples.

As for the 5th criterion for credits, the Decision sets forth entry into the
Hungarian national minority voters’ register, or a minor’s declaration of inten-
tion to enter the Hungarian national minority voters’ register.

The statement of the National Council provides that this criterion was in-
troduced because it is a scholarship of the HNMC, and that this criterion was
justified and necessary since the National Council is elected by persons entered
in the special voters’ register, and that entry is possible at any moment accord-
ing to a very simple procedure. Analysing this criterion from the aspect of the
goal of the Decision, the Commissioner for Protection of Equality is of opinion
that the arguments expressed cannot be accepted and that there is no objective
and reasonable justification for its introduction. The stance of the Commissioner
for Protection of Equality is that it is legitimate to incite members of the Hun-
garian national minority to enter into the special voters’ register so they can re-
alise their right to participate an election of the national council of their nation-
al minority and thus influence the realisation of the minority self-government
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of their national community. However, in this specific case, that could not be
done in the manner stipulated by the disputed Decision.

Bearing in mind that 25 credits can be obtained on the basis of the criterion
of being entered in the Hungarian national minority voters’ register, it is obvi-
ous that the applicants entered in the voters’ register are favoured in that man-
ner in comparison to the ones who have are not, even to that extent, that en-
try into the voters’ register is practically decisive for receiving the scholarship.
On the other hand, by introducing this criterion, the principle of voluntarism
is jeopardised in regard to being entered into a special voters’ register, stipulat-
ed in Article 47 paragraph 2 of the Law on National Minorities Councils (Of-
ficial Gazette of RS, no. 72/2009). Therefore, it is evident that between the goal
of the Decision and the consequences caused by the application of this special
criterion, there is no commensuration.

The criterion of expressing an intention of an underage person to be en-
tered into the special voters’ register is particularly unacceptable. Besides the
reasons stated when evaluating the justification of the criterion of the being
entered into the voters’ register for adults, here one should particularly bear
in mind that children are in question, who enjoy special social protection due
to the sensitivity of the position they are in. Thereby, one should bear in mind
that the right be entered into a special voters’ register of a national minority be-
longs to citizens who have an active electoral right (Article 45 of the of the Law
on National Minorities Councils), which, pursuant to Article 32 of the Law on
National Minorities Councils, members of national minority have if they fulfil
the general conditions for acquiring the active electoral right stipulated by the
Constitution and the law. The Constitution of RS stipulates that the active elec-
toral right belongs to citizens of age of Serbia (Article 52 of the Constitution).
In light of these explicit regulations, it is unacceptable to incite underage per-
sons to express their intention to be entered into the Hungarian national mi-
nority voters’ register, which is done by determining 25 credits on the basis of
the expressed intention to be entered into the special voters’ register by the dis-
puted Decision. The explanation of the National Council that this criterion was
introduced with an aim to equalise the possibilities of adult and underage stu-
dents to obtain a specific number of credits according to this criterion is unac-
ceptable since, as was explained earlier, the criterion of being entered into the
voters’ register is in itself ungrounded.
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The analysis of criteria 1o and 11, on the basis of which an applicant
who completed his/her education in Hungarian in the territory of the local
self-government different to the place of his/her domicile acquires 10 cred-
its, and the one who completed his/her education in his/her place of domi-
cile acquires 5 credits, has shown that there is no objective and reasonable
justification for such unequal treatment of applicants.

In the explanation of the National Council, it is alleged that the addition-
al crediting of completed secondary education in Hungarian out of the appli-
cant’s place of domicile was motivated by social measures and the intention to
support those applicants who had accepted certain costs and additional bur-
den in order to be educated in their mother tongue, since going to school in
another place or municipality meant larger efforts and higher costs both for
the student and his/her family. The Commissioner believes that these argu-
ments are unacceptable and that stipulating these criteria based on the fact
of the place of domicile is not justified. The fact that some applicants live in
places in Serbia with secondary schools in Hungarian should not have impact
on the ranking of applicants. On the other hand, there is no objective basis for
the assumption that enrolment into secondary schools in some other place is
motivated exclusively by the student’s wish to be educated in Hungarian, since
the motive can be of quite another nature in some individual cases (e.g. the
desired secondary school does not exist in the place of domicile of the appli-
cant). Thereupon, this criterion would have eventually been objectively justi-
fied if the Decision had stipulated, as an additional condition, that the cred-
its based on this criterion would be acquired if there was no Hungarian-lan-
guage secondary school in the place of domicile of the applicant. Also, it can-
not be justifiably assumed that schooling in another place is inevitably linked
to certain costs and additional charges, as alleged in the statement of the Na-
tional Council, since the living circumstances of every individual applicant
and his/her family are completely different.

Evaluating the established facts and legal regulations, the Commissioner
for Protection of Equality, in accordance with Article 33 paragraph 1 points 1
and 9 of the Law on the Prohibition of Discrimination, issued the Opinion and
the Recommendation to the HNMC in order that it undertake actions to elim-
inate the violation of the principle of equality of certain categories of students
who completed schooling in the Hungarian language.
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In regard to the remaining irregularities pointed out in the complaint, the
Commissioner for Protection of Equality states that she is not competent to
evaluate whether it is in accordance with the law that the president of the ad-
ministrative office of the National Council, who is simultaneously the pres-
ident of the Council, decides independently on the order of applicants, i.e.
on the outcome of the procedure of the Call; and whether the Decision vio-
lates the constitutionally guaranteed right to appeal or any other legal reme-
dy against the decision on the basis of which the right, obligation or interest
based on law is decided.

6.2. The complaint of M. K. against the Fund for Young Talents of
the Republic of Serbia concerning the conditions of the Call for
Scholarships (File no. 1438/2011 dated 19.11.2011)

Acting within the jurisdiction stipulated by law to receive and review complaints
pertaining to violations of provisions of the Law on the Prohibition of Discrimi-
nation, to issue opinions and recommendations and pass measures stipulated by
law (Article 33 paragraph 1 point 1) of the Law on the Prohibition of Discrim-
ination (Official Gazette of the Republic of Serbia, no. 22/2009), acting upon
the complaint of M. K. from B., the Commissioner for Protection of Equality
issues the following

OPINION

In the procedure conducted according to the complaint of M. K. from B. against
the Fund for Young Talents of the Republic of Serbia, concerning the conditions
of the Call for Scholarships for the best students of 2" (Master’s) and 3™ degree
(PhD) studies at universities of the member countries of the European Union
and the European Free Trade Association (EFTA) and at leading world universi-
ties for the academic year 2010/2011, it was established that the Fund for Young
Talents of the Republic of Serbia had not committed an act of discrimination
on the basis of any personal characteristic of the complainant.
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Rationale

The Commissioner for Protection of Equality received the complaint of M. K.
from B. against the Fund for Young Talents of the Republic of Serbia, concern-
ing the conditions of the Call for Scholarships for the best students of 2" (Mas-
ter’s) and 3" (PhD) degree studies at universities of the member countries of
the European Union and the European Free Trade Association (EFTA) and at
leading world universities for the school year 2010/11. The complainant alleges
that she believes that the Fund for Young Talents of the Republic of Serbia dis-
criminated against her on the basis of her financial situation, i.e. on the basis of
the fact that she was a student of a private faculty.

The following is alleged in the complaint:

- That on 28 June 2011, the Call of the Fund for Young Talents was pub-

lished on the website of the Ministry of Youth and Sports;

- That one of the conditions stipulated by the Call was also that the student
has completed a minimum one year of undergraduate at a higher educa-
tion institution founded by the Republic of Serbia;

- That by stipulating such a condition, the Fund for Young Talents of the
Republic of Serbia committed discrimination against the students of pri-
vate faculties, i.e. against those students who decided to go to a private
faculty at the beginning of their studies;

- That the discrimination in question is against students and not faculties
since the accredited faculties are equal.

The text of the Call for Scholarships for the best students of 2nd and 3rd
degree studies at universities of the member countries of the European Union
and the European Free Trade Association (EFTA) and at leading world univer-
sities for the academic year 2010/11 was submitted along with the complaint.

The Commissioner for Protection of Equality conducted the procedure
aimed at establishing the legally relevant facts and circumstances in accordance
with Article 35 paragraph 4 and Article 37 paragraph 2 of the Law on the Pro-
hibition of Discrimination, therefore the statement of the Fund for Young Tal-
ents was obtained during the course of the procedure; wherein, the following
is alleged:
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- That the Fund for Young Talents of the Republic of Serbia grants schol-
arships to students in line with the Decision on Education of the Fund
for Young Talents of the Republic of Serbia (Official Gazette of RS, no.
71/08, 44/09 and 37/11), exclusively through a publicly published call;

- That the aforementioned Call was published on 28 June 2011 in a num-
ber of daily newspapers and on the website of the Ministry of Youth and
Sports and on the Imagine Life (orig. Zamisli zivot) youth portal, for the
purpose of informing students about the application possibilities in the
best possible manner;

- That the conditions of the aforementioned Call are entirely in line with
the Decision on Education of the Fund for Young Talents of the Repub-
lic of Serbia;
That the financial means for the student scholarship of are provided from
the budget of the Republic of Serbia and these funds are restricted by the
financial potential of the state;
That the Fund for Young Talents, as an indirect beneficiary of budget
funds, grants scholarships to students of higher education institutions
founded by the Republic of Serbia, which is the commitment of the state
concerning both the allocation of scholarships and credits to students,
which are awarded by the Ministry of Education and Science, and the al-
location of vacancies in students halls of residence;
That, at sessions, on several occasions, the members of the Fund for Young
Talents considered the criteria for establishing the ranking lists of appli-
cants, the level of representation of applications from different universi-
ties and from different teaching and scientific fields, the results of the ac-
creditation of faculties process and the study programmes with an aim to
issue adequate proposals and decisions;
That only after the strategic documents (such as the Strategy on Educa-
tion and the Strategy on the Higher Education Development) have been
passed, the long-term prognosis from the labour market on the needs for
specific profiles obtained and the accreditation process of the faculties in
the Republic of Serbia has been completed, will it be possible to propose
to the Government that it carry out specific core changes to the Decision,
if this proves to be justified;
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- A memo, i.e. the request that M. K. sent to Snezana Samardzic Markovic,
Minister of Youth and Sports, on 5 August 2011, was submitted alongside
the statement of the Fund for Young Talents. In this memo, M. K. asked
Minister Snezana Samardzic Markovic, as a member of the Commission
of the Fund for Young Talents, to pardon her for the fact that she had not
met one of the conditions of the Call, i.e. to take her application in con-
sideration. At the same time, M. K. asked the minister to support her, in
line with the possibilities provided by her position, to pass the formal and
procedural obstacles in order for her application to be considered.

The Commissioner for Protection of Equality analysed the facts contained
in the complaint from the aspect of the Law on the Prohibition of Discrimina-
tion, as well as the regulations relevant for receiving scholarships from the Fund
for Young Talents, in order to examine whether the Fund for Young Talents had
treated the complainant differently on the grounds of her personal character-
istic in comparison to other students interested in receiving the scholarship.

Point 2 paragraph 2 of the Decision on Education of the Fund for Young
Talents of the Republic of Serbia, stipulates the tasks of the Fund are, inter alia,
to grant scholarships to the 500 best students in the final year of undergradu-
ate degree studies as well as in second and third degree studies, at universities
of the member countries of the European Union and the European Free Trade
Association (EFTA) and the leading world universities, in the amount of RSD
1,250,000.00 per student during one school year; while point 3 paragraph 3,
stipulates that this financial aid can be realised by students under the condition
that they have completed a minimum of one year of undergraduate studies at a
higher education institution founded by the Republic of Serbia.

In the Call published by the Fund for Young Talents, as one of the condi-
tions, it is stipulated that “students have completed a minimum of one year of
undergraduate studies at a higher education institution founded by the Repub-
lic of Serbia”, which is in accordance with the Decision on the Foundation of
the Fund, and it is also a condition applied to all students in the territory of the
Republic of Serbia. Bearing in mind that the Fund for Young Talents, against
which the complaint was filed, acted in accordance with the regulations, the
Commissioner for Protection of Equality is of the stand that the fact that M. K.
was required to meet the conditions of the Call as everyone else interested in
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the scholarship, does not represent an act of discrimination, since the condi-
tions stipulated by the Decision on Education of the Fund for Young Talents,
which the Fund is obliged to comply with. Evaluating the established facts and
legal regulations, the Commissioner for Protection of Equality, in accordance
with Article 33 paragraph 1 of the Law on the Prohibition of Discrimination,
issued the Opinion that the Fund for Young Talents of the Republic of Serbia
did not commit an act of discrimination on the basis of any personal charac-
teristic of the complainant.

However, the Commissioner for Protection of Equality begun an analy-
sis of the conditions stipulated by the Decision on Education of the Fund for
Young Talents pertaining to student scholarship grants, financing study visits
and awarding prizes. If this analysis proves that the stipulated conditions are
discriminatory, she will initiate the initiative to alter the Decision.
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